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DOCKET ENTRIES 


THE UNITED STATES 
vs. 

JAMES ADAMS, RICHARD BELANGER, 

NICHOLAS CALABRO, DOMINIC 

MECCA, RICHARD PALMER, STEVEN 73 CRIM. 1102 

SMITH, GARY STEPHAN, PAUL 

STEPHAN, ROBERT VISSA, ROBERT 

WILNER and JOHN DOE, a/k/a 

"Anthony". 


PROCEEDINGS 


12- 7-73 Filed indictment. 

12-17-73 Adams( 

Mecca( 

Calabro( No appearance by attorneys. 

Belager( (sic) Court directs entry of not 
John Doe( guilty pleas. 

Vissa( 

Smith( 

Mecca - continued on bail fixed by Mag. ($10,000. 
secured by $500.) 

Palmer - (atty. present) Pleads not guilty. 

Cont'd on bail fixed by Mag. (10,000 P.R.B. 
secured by 107.) 

12-17-73 Wilner (atty. present) Pleads not guilty. 

Bail continued ($5,000 P.R.B.) 

Gary and Paul Stephan (Court directs entry of 
not guilty Plea. Bail continued as set by Mag. 
Paul Stephan $10,000. P.R.B. secured by $500. 
and Gary Stephan $10,000. P.R.B. secured by 
107.. 
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Motions returnable in 30 days. Case assigned 
to Judge Lasker for all purposes. Frankel, J. 

1- 7-74 RICHARD PALMER - Filec notice of appearance by 

Warren B. Silbericlett, 200 Mamaroneck Ave., 
White Plains, N.Y. lOoOl. 914-RO 1-1771. 

1- 9-74 VISSA - PLEADS NOT GUILTY - P.R.B. of $2,500. 

BELANGER - Pleads not guilty - P.R.B. $2,500. 
CALABRO - Pleads not guilty. 

WILNER - Pleads not guilty. LASKER, J. 

1- 11-74 SMITH - Deft, pleads not guilty - P.R.B. $2,500, 

LASKER', J. 

1*15-74 ROBERT VISSA - Filed deft, motion to inspect 

Grand Jury Minutes Dismissing indictment. 
Granting B/P, etc. (with statement) (No 
Affdvt.) 

2- 1-74 PAUL STEPHAN - Filed notice of motion and affdvt. 

for discovery . 

2- 1-74 PAUL STEPHAN - Filed memo of law. 

2*19-74 DOMINIC MECCA - Filed notice of motion for b/p, 

& affdvt. in support. 

1-21-74 STEPHAN SMITH. Filed CJA Form #20, appointment 

of counsel Stuart R. Shaw, 233 B'Way., N.Y.C. 
10007 233-8991. LASKER, J. 

2* 1-74 Filed the following papers received from U.S. 

Magistrate: Docket Sheet, Indictment Warrent, 
Disposition Sheet, Notice of Appearance and 
Appearance bond G.S. $10,000, D.M. $10,000., 

R.P. $10,000., R.W. $5,000., P.S. $10,000, 

N.C. $10,000., R.B. $2,500. 


3-15-74 


RICHARD PALMER - Filed order extending bail 



limits to Carribean & South America from March 
31-74 and to including 4-20-74. LASKER, J. 

3- 20-74 Filed Govt's memo of law in opposition to 

various motions. 

4- 3-74 STEPHAN SMITH - Filed notice of motion for 

B/P. Ret. 4-15-74. With Affdvt. 

4-24-74 STEPHAN SMITH - Filed affdvt. and notice of 

motion for dismissal of indictment, etc. ret. 

5-3-74. Affdvt. in support. 

4-26-74 ROBERT WILNER - Filed deft, affdvit. and notice 

of motion pursuant to R.14; Re.Trial. 

4- 26-74 ROBERT WILNER - Filed deft, memo of law. 

5- 3-74 STEPHAN SMITH - Filed defts. memo of law in 

support of motion to dismiss indictment. 

5- 10-74 JAMES ADAMS - Filed CJA Form #21 Authorization 

and voucher for transcrip.(sic) LASKER, J. 

6- 20-74 RICHARD PALMER - Filed Judgment & Order of Pro¬ 

bation (#74,558) - It is adjudged that the im¬ 
position of sentence of imprisonment is sus¬ 
pended and the Deft, is placed on Probation for 
a period of THREE (3) YEARS subject to the 
standing probation order of the court and the 
Deft, is FINED the sum of $2,500.00 to be paid 
within ninety (90) days hereof or the Deft, is 
to stand committed. Count two (2) is dismissed 
on the motion of the deft. - LASKER, J. 

5- 6-74 RICHARD PALMER - (AUSA Pykett) Deft., (atty. 

present) pleads GUILTY to Count 1. Pre¬ 
sentence report ordered. Sentence date 6-14-74. 
Deft. R.O.R. 

DOMINIC MECCA - Severed. 
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5- 6-74 


5- 8-74 

5- 9-74 

5-10-74 

5-13-74 

5-14-74 

5-15-74 

5-16-74 

5-17-74 

5-20-74 

5-21-74 

5-22-74 

5-23-74 

5-24-74 


Jury Trial begun for Deft's - BELANGER, CALABRO 
SMITH, G. STEPHAN, P. STEPHAN, VISSA & WILNER. 
LASKER, J. 

Trial cont'd. 

Trial cont'd. 

Trial cont'd. 

Trial cont'd. 

Trial cont'd. 

Trial cont'd. 

Trial cont'd. 

Trial cont'd. 

Trial cont'd. 

Trial cont'd. 

Trial cont!d. 

Trial cont'd. Deft's CALABRO & SMITH, count 2 
of Indictment dismissed, order of LASKER, J. 

Trial cont'd. - Jury started deliberation at 
4 PM and reached a verdict. 

R. BELANGER - found GUILTY on Ct.l & 2. Pre¬ 
sentence report ordered. Date for sentence is 
July 12, 1974 at 10 AM. 

R. VISSA - found GUILTY on Cts. 1 & 2. Pre¬ 
sentence report ordered. Date for sentence Is 
July 12, 1974 at 10 AM. 

R. WILNER - found GUILTY on Cts. 1 & 2. Pre¬ 
sentence report ordered. Date for sentence is 
July 12, 1974 at 10 AM. 
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N. CALABRO - found NOT GUILTY on COUNT 1. 

S. SMITH - found NOT GUILTY on COUNT 1. 

G. STEPHAN - found NOT GUILTY on COUNTS I & 2. 

P. STEPHAN - found NOT GUILTY on COUNTS 1 & 2. 
LASKER, J. 

Filed transcript of record of proceedings date d 
May 7, 8, 9, 10, 13, 14, 1974. 

Filed transcript of record of proceedings dated 
May 22, 23, 24, 1974. 

RICHARD BELANGER - Filed Judgment & Commitment - 
It is adjudged that the Deft, is hereby committed 
to the custody of the Atty. General for impri¬ 
sonment for a period of ONE (1) YEAR, on each 
of Counts 1 & 2, said sentence to run concurrently 
and not consecutively. At the expiration of 
such custody, the Deft, shall s^rve a SPECIAL 
PAROLE term of TWO (2) YEARS subject to the pro¬ 
visions of Title 21, Sec. 841(a)(1)(B). LASKER, J. 

ROBERT VISSA - Filed Judgment & Commitment - 
It is adjudged that the Deft, is hereby committed 
to the custody of the Atty. General for impri¬ 
sonment for a period of 0NE(1) YEAR and on the 
condition that the Deft, be confined in a jail 
or treatment type institution for a period of 
SIX (6) MONTHS, the execution of the remainder 
of the sentence of imprisonment is suspended 
and the Deft, is placed on probation for a period 
of SIX (6) MONTHS subject to the standing pro¬ 
bation order of this court,and thereafter to 
a TWO (2) YEAR SPECIAL PAROLE period subject 
to the provisions of Title 21, Sec. 841(b)(1) 

(B). Said sentences are to be served concurrently 
and not consecutively.-LASKER, J. 






7-12-74 


7-15-74 

7-19-74 

7-19-74 

7-23-74 

7-23-74 

7- 29-74 

8- 19-74 

6-21-74 

8-13-74 

8- 1-74 

8-26-74 


RICHARD BELANGER - Filed Notice of Appeal to 
U.S.C.A., 2nd Circr.it from a final Judgment of 
conviction dtd. 7-12-74. Deft, granted per¬ 
mission to file appeal in formi pauperis. 

LASKER, J. (Copies mailed) 

ROBERT VISSA - Filed deft's notice of appeal 
from the judgment dated 7-12-74. Mailed Notice 
to Deft., c/o Vincent W. Lenna, 50 Riverdale 
Avenue, Yonkers, N.Y. and to to US Atty. 

Filed govt's memo of law. 

Filed Govt's affidavit in opposition to deft's 
(sic) Wilner's motion for severance pursuant 
to Fed. R. Crim. P.14. 

Filed transcript of record of proceedings, dated 
May 6, 1974. 

ROBERT VISSA - Filed Notice - The Record on 
Appeal has this day been certified and trans¬ 
mitted to the U.S.C.A. for the 2nd Circuit. 

RICHARD BELANGER - Filed Notice that the Supple¬ 
mental record on appeal has been certified and 
transmitted to the U.S.C.A. for the 2nd Circuit. 

Filed transcript of record of proceedings, dated 
June 21, 1974. 

RICHARD BELANGER - Mailed original CJA copy 1 
to the A.O, Wash., D.C. for payment. LASKER, J. 

RICHARD BELANGER - Filed CJA for service of Court 
Reporter on 1/9, 4/25, 5/2, 5/7. LASKER, J. 

AUSA Pykett, Deft. WILNER (Atty. James La Rosa 
(sic) present). 

Stephan Smith - Mailed original CJA copy 1 to 
the A.O., Wash., D.C. for payment. LASKER, J. 
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8- 26-74 Gary Stephan - Mailed original CJA copy 1 to 

the A.O., Wash., D.C. for payment. LASKER, J. 

9“ 4-74 DOMINIC MECCA - Filed Deft's motion to suppress 

for a Pretrial Hearing. 

9- 5-74 DOMINIC MECCA - Filed affdvt. of Daniel J. 

Pykett, Special Asst. U.S. Atty., in opposition 
to the motion of Deft, to suppress. 

9-10-74 Richard Belanger - Notice to Docket Clerk the 

record has been certified and transmitted to 
USCA on 9-10-74. 

9-10-74 Dominic Mecca - Memo-end on back of motion filed 

9-4-74...Motion denied. It is So Ordered... 
Lasker, J. 

9-16-74 DOMINIC MECCA - Jury trial begun - Lasker, J. 

9-18-74 Trial cont'd. Deft's motion for enlargment of 

Bail + enconpass (sic) the Dist. of (illegible). 

9-19-74 Trial cont'd. 

9-20-74 Trial cont'd. 

9-21-74 Trial cont'd. 

9-23-74 Trial cont'd and concluded. Jury returned at 

3:20 PM with a verdict of GUILTY on Counts 1 
and 2. P.S.I. Ordered. Sentence adj'd. to 
11/22/74 at 10:00 AM, Rm #1. Bail continued. 
LASKER, J. 

10-17-74 RICHARD PALMER. Filed original Judgment and 

Order of Probation - Fine marked satisfied and 
entered in the money judgment book. 

10-31-74 JAMES ADAMS - JOHN DOE - Closed statistically 

because defendant(s) is a fugitive. In all other 
respects this case is still pending. 







11-22-74 


11-25-74 

11-26-74 

11-26-74 

11- 25-74 

12- 3-74 

12- 2-74 


12- 3-74 


DOMINIC MECCA - Filed Judgment & Commitment - 
It is Adjudged that the Deft, be committed to 
the custody of the Atty. General for a period 
of One (1) year on each of Counts 1 and 2, said 
sentence to run concurrently and not consecutive. 
At the expiration of such custody, the Deft, 
shall serve a Special Parole term of Two (2) 

Years subject to the provisions of Title 21, 
Section 841(b)(1)(B)---LASKER, J. 

DOMINIC MECCA - Filed Notice of Appeal to U.S. 
C.A. for the Second Circuit from the sentence 
imposed 11-22-74. Deft, granted leave to appeal 
in forma pauperis -- LASKER, J. 

ADAMS - Filed transcript of record of proceed¬ 
ings dated 1-11-74. 

ADAMS - Filed transcript of record of proceed¬ 
ings dated 5-7-74. 

ROBERT VISSA - Filed notice that the Supple¬ 
mental Record on Appeal has been certified and 
transmitted to the U.S.C.A. for the 2nd Circuit. 

Filed transcript of record of proceedings dated 
July 12, 1974. 

ROBERT WILNER - Filed Judgment and Probation/ 
Commitment Order - The Deft, is hereby committed 
to the custody of the Atty. General for imprison¬ 
ment for a period of ONE (1) YEAR on Count 1, 
but the execution of the sentence of imprison¬ 
ment is suspended. The Deft, is placed on pro«» 
bation for a period of THREE(3) YEARS on Count 
2.-LASKER, J. 

ROBERT WILNER - Filed Deft's Notice of Appeal 
from the Judgment of Conviction entered against 
Deft, on 12-2-74. (m/n to Deft. & Atty.) 

A TRUE COPY 

RAYMOND F. BURGHARDT, Clerk 
By_ 




Deputy Clerk 





INDICTMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


JAMES ADAMS, RICHARD BELANGER 
NICHOLAS CALABRO, DOMINIC MECCA 
RICHARD PALMER, STEVEN SMITH, GARY 
STEPHAN, PAUL STEPHAN, ROBERT VISSA 
ROBERT WILNER and JOHN DOE, a/k/a 
"Anthony", 


Defendants. 
.X 


73 CR 1102 


The Grand Jury charges: 

1. From on or about the 1st day of August, 1971, and 
continuously thereafter up to and including the date of the 
filing of this Indictment, in the Southern District of New 
York, JAMES ADAMS, RICHARD BELANGER, NICHOLAS CALABRO, DOMINIC 
MECCA, RICHARD PALMER, STEVEN SMITH, GARY STEPHAN, PAUL 
STEPHAN, ROBERT VISSA, ROBERT WILNER, and JOHN DOE, a/k/a 
"Anthony", the defendants, and Gerald Mitchell and Richard 
Thurlow, named herein as co-conspirators and not as defendants, 
and others to the Crand Jury known and unknown, unlawfully, 
wilfully and knowingly combined, conspired, confederated and 







DOMINIC MECCA and co-conspirators (sic) Richard Thurlow went 
to Montego Bay, Jamaica, West Indies by boat. 

2„ In or about February, 1973, defendants JAMES ADAMS, 
DOMINIC MECCA and RICHARD BELANGER met and had a conversation 
in Florida. 

3. In or about February, 1973, the defendant JAMES ADAMS 
paid defendant ROBERT WILNER approximately $12,000. 

4. In or about February, 1973, defendant ROBERT WILNER, 
as agent for Air Seas Charter Service, Inc., purchased a 24 
foot Floton Seacraft boat in Ft. Lauderdale, Florida. 

5. On or about March 6, 1973, defendant STEVEN SMITH 
and co-conspirator Richard Thurlow boarded a boat in Miami, 
Florida. 

1 

6. On or about March 7, 1973, defendant STEVEN SMITH 
and co-conspirator Richard Thurlow possessed approximately 
700 lbs. of marijuana on Williams Island, Bahama Islands. 

7. On or about May 13, 1973, defendants ROBERT WILNER 
and JOHN DOE, a/k/a "Anthony", boarded an airplane at John 
F. Kennedy International Airport in the City of New York and 
floew to Ft. Lauderdale, Florida. 

8. In or about May, 1973, defendant JOHN DOE, a/k/a 




"Anthony", and co-conspirator Gerald Mitchell drove from Ft. 
Lauderdale, Florida to the Rye Town Hilton Hotel in Portchester, 
Westchester County, New York. 

9. In or about May, 1973, defendants ROBERT WILNER, 

DOMINIC MECCA and JOHN DOE, a/k/a "Anthony", and co-conspira- 
tor Gerald Mitchell met at the Rye Town Hilton Hotel in Port¬ 
chester, Westchester County, New York and had a conversation. 

10. In or about June, 1973, defendants ROBERT VISSA and 
NICHOLAS CALABRO and co-conspirator Gerald Mitchell drove 
from the State of Maine to Stamford, Connecticut where they 
met and had a conversation with defendants JOHN DOE, a/k/a 
"Anthony" and ROBERT WILNER. 

11. On or about June 10, 1973, defendants JOHN DOE, a/k/a 

Anthony", and GARY STEPHAN boarded a boat in Ft. Lauderdale, 
Florida. 

12. On or about June 11, 1973, defendant ROBERT WILNER 
and co-conspirator Gerald Mitchell landed an airplane on 
Long Island in the Bahama Islands. 

13. On or about June 11, 1973, defendants RICHARD PALMER 
and ROBERT VISSA landed an airplane on Long Island in the 
Bahama Islands. 

14. In or about June, 1973, defendants PAUL STEPHAN, 







DOMINIC MECCA, NICHOLAS CALABRO, ROBERT WILNER, ROBERT VISSA 
and RICHARD PALMER and co-conspirator Gerald Mitchell met at 
Pier 66 Hotel, Ft. Lauderdale, Florida and had a conversation. 

15. In or about June, 1973, defendants GARY STEPHAN and 
JOHN DOE, a/k/a "Anthony" returned to Ft. Lauderdale, Florida 
by boat. 

16. In or about June, 1973, co-conspirator Gerald Mitchell 
possessed approximately 260 pounds of marijuana. 

(Title 21, United States Code, Sections 
846 and 963). 

SECOND COUNT 

The Grand Jury further charges: 

In or about the month of May, 1973, in the Southern Dis¬ 
trict of New York, JAMES ADAMS, RICHARD BELANGER, NICHOLAS 
CALABRO, DOMINIC MECCA, RICHARD PALMER, STEVEN SMITH, GARY 
STEPHAN, PAUL STEPHAN, ROBERT VISSA, ROBERT WILNER, and JOHN 
DOE, a/k/a "Anthony", the defendants, unlawfully, intentionally 
and knowingly did possess with intent to distribute a Schedule 
I narcotic drug controlled substance, to wit, approximately 


u 





500 pounds of marijuana. 


FOREMAN 


V 


(Title 21, United States Code, Sections 812 
841(a)(1) and 841(b)(1)(B) ). 


PAUL J. CURRAN 
United States Attorney 


t 


lo 
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MR. LA ROSSA: That is acceptable to Mr. Wilner. 

MR. AURAMOWITZ: All counsel. 

MR. SHAW: All counsel, your Honor. 

THE COURT: Very good. 

All right, gentlemen, how are we going to proceed? 

I think what we ought to do is to let each 
defense counsel go one at a time, but then after an 
argument has been made I would like to have the government 
answer them and not wait until everybody finishes to answer 
eight arguments. 

Is that satisfactory to government counsel? 

MR. TRUEBNER: Certainly. 

MR. ABRAMOWITZ: Your Honor, I would like to make 
a motion to dismiss Count 1 on behalf of all defense counsel 
because I think it applies to all defendants. But if any 
counsel finds any part of my argument insufficient, before 
the aovernr.'.'r.f answers, maybe they would like to add to the I 
argument so that we handle that problem first. 

If I might, your Honor, I would like to go over 
to the blackboard and I would like to start, your Honor, by | 
indicatina what this motion is net rather than what it is. 

The motion is not based on the insufficiency of 
the evidence as to any defendant. I think that indivj u >. 
counsel can handle that on behalf of their own client:;. 

14 

southern district court reporters, u.s. couhthquu 
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I 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


The chart that I have drawn on the blackboard is 
not to be considered in any way concedin'? the sufficiency 
of the evidence even if you, as you must on this motion, 
take the government's evidence at face value. 

THE COURT: Right. 

„ MR. ABRAMOWITZ: But your Honor will note that 

the testimony adduced on the government's direct case 
indicates that only one individual, and that is Dominic 
Mecca, was involved in every transaction testified to on 
direct examination by any government witness, and that 
deals with five trips in the importation of marijuana. That 
was in August 1971, about which there was testimony that 
Thurlow, Paul Stephan, Gary Stepnan and Mecca veto involved. 

The next one would be March 1973, about which 
there was testimony that Mecca, Thurlow, Palmer, Mitchell, 
Belanger, Wilner and Smith wore involved. 

THE COURT: Will you repeat those name s fer v. c i 

MR. ABRAMOWITZ: I will repeat them. 

Mecca, Thurlow, Palmer, Mitchell, Balcnger, 

Wilner and Smith. 

THE COURT: All right. 

MR. ABRAMOWITZ: The next one would be May 1973, 
about which there was testimony tint Mecca, Palmer, Mitchell, 
Vissa, Paul and Gary Stephan, Wilner, Coviello and Calnhro 

10 
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wore involved, 'inat would be May 1973 . 

Do you have the names? 

THE COURT: Yes. I'm just looking at Coviello. 
That is Anthony? 

MR. ABRAMOWITZ: Anthony, rig. lt . 

THE COURT: Okay. 

MR. ABRAMOWITZ: June 197 3 k 

ne iy/J ' which essentially 

involved those same personnel as May 1973. 

THE COURT: Are there any variations? 

MR. ABRAMOWITZ: I don't think so. 

MR. SHAW: Yes , there was. 

MR. ABRAMOWITZ: I don't think there are. I 
think between May and dune they are exactly the same. 

Tim COURT: Rather than compare them, re-* the 


names. 


MR. ABRAMOWITZ: Palmer, Mitchell, wilner. 


Maul end Gary Btophr, Coviello, CaUbro, vissu and Mecca. 

THE COURT: All right. 

MR. ABRAMOWITZ: Then in August 1973, Mecca, 
Adams and Palmer. 

What is not on this chart are, 1 beiieve, four 

or five trips that Mr. Thurlow testified he was involved in: 
for shorthand sake we will ca n it Boston group ^ x 

believe he had some testimony about the Chicago group.. , 


SOU T HERN (district court reporters, u.s. courthouse 
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j . . , . ,. r iod of that is November 1972 throuqh 


; 

(M')i ul 1 • 


r 

Are you mentioning those just for the 

• (•»> ^ V. w •» * • ^ 


5 



6 

..r, AVOW ITZ: For the sake of completeness 


7 

and also, and I will come back to it later, your Honor, 


8 

after 1 the presentation, as evidence that there 


9 

really was ;.c:c than one conspiracy involved in this case. 


10 

7j K * motion to dismiss is based upon Kotteakos 


11 

against the United States. The citation of Kotteakos is 


12 

328 U. S. 750, 1946. 


13 

If your Honor will recall, that case involved 


14 

what has been called the wheel conspiracy as to be 


15 

distinguished iron Lhe chain con^pir..cy. 


16 

Viii. Or the spoke conspiracy it is also 


17 

called. 

1 

18 

—.•••. 'WiTZ: The rnckc conspiracy, Ih 

I 

19 

conspiracy, a.; ...ir. uichcd frem the chain conrpiracy. 


20 

The chain conspiracy would pertain to a situation 

| 

21 

where we were sitting on trial with the grower, the importer 

| 

J 

22 

the retailer, the wholesaler — excuse me, the whole *-cr 

| , 

’ 1 
1 

—■N 

1 

/ 

v 23 

and the retailer. 

j 

21 

';!v wheel consnirncv generally deals with mu* 

25 

central figure ■ 1 separate transactions involving ' 


17 
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of the wheel. 

*hE COURT: The last statement I agree with 
because by definition that is what it is, but when you say, 
"This," I don't believe the question whether a conspiracy 
10 a Ketttabor or v;h cl <• r hub conspiracy as dictingu * rh-d 
from a chain conspiracy depends necessarily on the subject 
natter of the conspiracy, it depends on the relations of the 
defendants with each other, if any, and really whether they 
have any with each other or whether a central person — 

MR. ABRAMOWITZ: Right. 


THE COURT: I am well aware of the Kotteakos 


case. 


MR. ABRAMOWITZ: What I am arguing is you can 
have a perfectly valid single wheel conspiracy if the rim 
or the wheel is attached, to complete the analogy. 

You could have a hub in the center of a valid 
wheel conspiracy and have the spokes go out, but if there 
is sufficient evidence that the acts and people are 

connected and the rim is,therefore, closed, that could oe 
perfectly valid. 

THE COURT: Yes, except to carry the geometric 
analogy a step further, there just has to )\ a cross- 
reiuLio.iship between the spokes, iipoke number one, I mean 
the people in spoke number on-, don't have to touch the 


soul Ml MN OlSTH.lT COURT III PORT! l«S, u.S. COURT HOUM 
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§ 

2 

people in spoke number two, or something like that. 


;j 

MR. ABRAMOWITZ: I think they do, to be valid. 




1 

w \ 

They have to touch in the sense that there has to be a 

| 

5 

link between the events. 

1 

6 

THE COURT: Yes, there has to be a link between 

t 

1 

| 

7 

the events, but it could be from A to B to C to D to E, 

r ; 

j 

8 

they don't necessarily have to be the way it is on the 


9 

blackboard at this time. 


10 

In other words, your example, which shows 

H 

11 

August 30, 1973 in the middle, March 1973 and August 1973 

■ 

12 

on the other side, in order for there to be a chain con¬ 

I'i 

„ 13 

spiracy, the government doesn't have to establish that the 

1 

14 

people who are in the August 1971 episode happened to have 

i 

15 

contact with people who were in the March 1973 episode. 

f 

16 

MR. ABRAMOWITZ: They have to be aware that there 

I 

17 

was going to he a re 1, 1*73 episode and that they were 


18 

going to be members uj. that conspiracy. 


19 

THE COURT: I wouldn't go so far as to put it that 


20 

way. 


21 

MR. ABRAMOWITZ: Your Honor, let me argue it and 


22 

then the government can answer. 


23 

In United .States against Borelli, Judqe Friendly 


21 

indicated that one of the problems with a conspiracy and 


27 

a government charge of conspiracy is that it is too often 

1 

i 


thought oj. us a group o.. i..i_n lather than whut it really 
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1 

1 

1 

4 

2 

which is an act or an agreement. 

/ 

3 1 

i 

Your Honor has to decide at this point whether i 

! 

1 

^ 4 

| 

there is sufficient evidence to decide that seven men a lor. a 

1 

1 

i 

i 

5 t 

with others entered into a single agreement starting m 

r 

6 ii 

i 

August 1971, contemplating, if not the exact date, but 


7 

contemplating that there would be a continuous importation 

i 

t 

1 1 

8 

of marijuana all the way up until the conspiracy ended — 


9 1 

1 

THE COURT: I don't agree with that. They had | 

| 

10 

to contemplate that they were going to go into business to 

! f 

11 

import marijuana. It might go on for "X" minutes or "Y" 

1 

12 

years, unless they specified how long it was going to go 

I 

^ 13 

for, which isn't usually done. 


14 

MR. ABRAMOWITZ: The actors in the first event. 

i 

15 

your Honor, you have to find now contemplated that they 


16 

would have continued to do the same thing that they allegedly 


17 ! 
i 

ciu in August of 1.71 until they a "iiri'.c..ly v;;i dr. •* 
i 

i ■ 

18 ' 

the cujrct menu cithe r by arrest or by ;.f firn-rtivc . t„. 

i p 

19 

TI1L COURT: Yus, I buy that. 


0 1 20 

(Continued on page 1745.) 
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22 



23 

1 

% 


21 

li 

11 

Of\ 

1 

1 

\ 
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i 
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2 

MR. ABRAMOWITZ: Your Honor has to find that m 

1 

3 

August of '71 there was either by inference or direct 

1 

! 

| 

4 

testimony an agreement among the participants at that time. 

I 

\ 

5 

which would be Mecca, Thurlow, Paul Stephan and Gary 

I 

i 

6 

Stephan, that they were to continue to import marijuana 


7 

on .a regular basis with or without the same individuals. 


8 

And l don't think, your Honor, talking about each trip. 


9 

any government witness, and that includes Thurlow, Mitchell 


10 

or Palmer, ever said that "We were going to do this until 


11 

we got caught," and I don't think you can infer that. I 


12 

think the evidence is clear that they did this on a once- 


13 

a-transaction basis, if they were successful they would do 


14 

it again, and they planned each separate time. They never 


15 

sat down and planned to do this on a continuing basis for 


16 

two or three years or tor however long it was going to take 


17 

them to draw from the conspiracy. There is absolutely no 


18 

• 

evidence of that. 


19 

And you have testimony in this case of three 


20 

alleged members of the conspiracy. Did they sit down and 


21 . 

say, "i had a conversation with this defendant and that 


22 

defendant and we were going to do this forever until we got 


23 

caught?" That would be the rim on the wheel, your Honor, 


21 

anu that would make it a valid conspiracy. But what have 


25 

you have here is you have four nenole in August, '71, in 

1 
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one transaction importing marijuana. Wc skip until March, 

I 

'73, and you have diiferent people with the same center, 

j 

different people, not Paul and Gary Stephan in March, hut 
now Thurlow repeats, and you have different people setting 
up a new agreement in Match to import marijuana, and when 
that is completed you have new people in May agreeing to 
do it again one more trip, and then finally in June one 
more trip. 

If you recall, Mr. Palmer testified that they 
did not plan the June trip until after the May trip was 
completed. And so it is true with Thurlow's testimony. 

And so it is true with Mitchell's testimony. 

There was no one single incident in which either 
by testimony or inference where any of the alleged co¬ 
conspirators sat down and said, "lie are going to have one 
continuing agreement," in words or substance. Your Honor, 

I am not saying they have to sit down and write a formal 
contract, but you have to infer they were going to do this 
on a continuing basis with the same peopi over a course 
of time until any one of the individuals withdrew from 
the conspiracy. 

That is exactly what Kotteakos is* about. Kotteako: 
is about one man involved, I think, in that case, in seven 

or oieht prr>7rate transactions, but similar, the same crime. 

22 
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There was no doubt in Kotteakos that there was sufficient 
evidence that a conspiracy existed. I am not arguing to 
you that there is not. 

Now, in this case, your Honor, the people are 

different. We ha« August, '71, March ot '73, May of '73, 

* 

June and August of '73. And the reason that is so, your 
Honor, is that the people change. You don't have the same 
kind of modus operandi that you have in August, *71. There 
is no plane involved in '?!; there is a plane involved 
in March. They changed a little bit in May because it didn't 
work, because Thurlow was arrested. In August you have 
two of the co-conspirators going off on their own without 
any of the other defendants involved in June, no Thurlev.’, 
no Paul, no Gary, no Mitchell. Different people. 

I’cr.t, your Honor, we are dealing here only v>th 
the importation stage, the smuggling itrelt, and it is like 
saying that every time a group of people get together and 
decide to rob a bank, from that you can inter that they had 
a continuing conspiracy to rob banks in the future. That 
can only be if there is testimony or evidence to that effect \ 

There is no evidence that in August of '71 any 
of the four perticiparts said, "We are going to do this 
again." 


THE COURT: There may be inferences that can 
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reasonably be drawn from the testimony. 

MR. ABFnMCWlTZ: Four people get together, commit 
a crime in August, '71. There is no inference or presumptior 
without any direct evidence from any government witness 
to say, "We are going to continue to do this." 

* TO£ CCURT: I didn't use the word "presumption"? 

I said "inference." 

MR. ABRAMCWITZ: I am using the word presumption, 
because there is no evidence to that effect, and if there 
is no evidence at this stage, at the close of the govern¬ 
ment's case, you have to use presumption or infer whatever 
it is. There is nothing. And that is the spike effect, 
that you have a co-conspirator testifying as to the August. 
'71, trip, and if it was so, he would have said, "We came 
to an understanding at that point th±v;e were going to 
do this again." But the next thing that Thurlow testifies 
to is almost two years later, a year and a half later. So 
you couldn't infer from the evidence of August, *71, that 
these four people, at least, had a continuing understanding 
that they were going to continue to import marijuana. 

f 

The same way in Kotteakos, a man in the center 
proce ... ed the fraudulent loan applications In a certain ycar.j 
then two months later did it again, and three months later 
did it again. The Supreme Court said you cannot infer fro*. 
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the first tine that he did it t;hat there was going to he 
one single continuing conspiracy involving different peopJe 
and involving separate transactions and separate crimes, 
you can't charge that as one conspiracy, Kotteakos does 
not say that there wr.s insufficient evidence that the crimes 
were committed, 

THE COURT: As I recall Kotteakos — and I have 
had to deal with this issue in other trials, not in a 
narcotics trial before, but in a stock fraud trial, and 
so forth, quite a complicated conspiracy that went on over 
a long period of time, with some people in Chicago and New 
York, so I am familiar with it. As I recall in Kotteakos— 

I may be wrong ~ but none of the people in the periphery 
of the wheel had had any contact with each other. The only 
contact they had had was with the man in the hub. 

MR. ABRAMCJflTZ: But they knew that the other 
people existed. That is the difference, it docs not matter 

a 

that Mitchell may know Wilner, or any other two names — 

1 am just taking any two names — that is not the proolem 

> 

in Kotteakos. The problem in Kotteakos was that X who dealt 
with the man in the center knew that there had to be a 
Y, but didn't know where Y was. Now, this man was doing 
it for anybody that asked him to do it. So I don’t think 
^ th' % fr>rt th*it ihev know each other is material . That 

^5 • | 
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goes back, your Honor, to what I said about Borelli. 

THE COURT: It makes a substantial difference 
whether you know somebody or have contact with somebody. 
Please understand, I think I am a little more sophisticated 
than you give re credit for. I am not talking about con¬ 
spiracy as a group of men; I am talking about the inference 
that people agree when they are aware of each other's 
activities and they overlap and they are occasionally to¬ 
gether. 

MR. ABRAMCWITZ: Let me make an analogy and I 
will finish up the point. The analogy is it i conspire 
with another person to rob a bank, I don't think just by 
that testimony alone you can inter that it the two of us 
rob a bank six months later, that the first time we entered 
into an agreement to do so that that was on a continuing 
basis for three years. 

THE COURT: Neither do I, but I don't think that 
is the very best analogy. 

MR. ABRAMCWITZ: I think that is what this case 

is. 

THE COURT: I think the difference in the nature 
of the crimes permit different kinds of inferences, for 
one thing. 

MR. ABRAMCWITZ: Do you see because it is an 
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importation case it is different from a tank case? 

TOE CCXJRT: I think inferences can be drawn in 
an importation case different from a bank robbery. 

MR. ABRAMCWITZ: I think you can smuggle in 
mar ij ua na every single day and not be in a single conspiracy. 

THE CCXJRT: I am not saying that. Certainly, it 
you murder somebody, it would not be expected that you are 
going to murder somebody every day, unless you were a 
contract killer. 

MR. ABRAMCWITZ: Your Honor understands the 
problem. I don’t think, frankly, you can say just by 
the fact that in one instance marijuana was imported by 
four individuals that they had, thereby, a continuing agree¬ 
ment to continue to do it. 

TOE COURT: I am not saying that just because 
it is marijuana. I say that the subject you are dealing 
with may permit different inferences than the one which 
you happen to bring out. 

Now, Mr. Abramowitz, I would like to ask you 
tor your reaction to the question of whether Kotteakos 
requires an all or nothing proposition? or ecu Id it permit 
in the circumstances of this case finding that although 
there wasn’t a conspiracy as tar back as 1971, there v.s 
a conspiracy starting in March of 1973 which falls within 
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the period mentioned here and which kept up from thoro on. 

I am talking now as a matter of theory. 

MR. ABRAMCWITZ: After Kotteakos there was 
a case called United States v. Berger which talked to this 
issue as to whether if the court found multiple conspiraces 
whether it was a fatal variance or not, and in that case 
it said when there were two separate conspiracies found, 
adequate instructions could be given to the jury to correct 
the variance. Kotteakos involved eight. Berger came before 
Kotteakos. Kotteakos involved eight separate conspiracies, 
and the Supreme Court aid that that was too many, that 
the jury would be confused. We have five here, and I submit 
that it comes closer to the Kotteakos situation, where the 

jury would be terribly confused. Let me explain why. 

TOE COURT: That is an interesting answer, but 

it is not an answer to the question that I asked or win ted 
to ask. 

MR. ABRAMCWITZ: i think the count has to be 
dismissed because there are five conspiracies and it comes 

close to the eight in Kotteakos. That is the answer to 
the question. 

TOE COURT: I don’t think I made myself clear as 
to what my question is. My question isn’t whether it must 
be dismissed because I might find there are multiple 
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2 

conspiracies, my question is whether if x were to conclude 


3 

that the evidence is such that if the government has not 


* 4 

even with the inferences in its favor proven that the 


5 

conspiracy charged here goes Back to August of <71. but 


6 

that it has proven sufficient tor it. purposes at this time 


7 

that there was a conspiracy starting in March or <73, and « 


8 

carrying forward the mere excision of August, 1971, as 


9 

I recall Kotteakos, would not mean that all the others had 


10 

to be thrown out because I found that August, <71, was not 


11 

proven? 


' 12 

MR. ABRAMCWITZ: I agree. I think that is a 


13 

ditterent question. 


- 14 

TOE COURT: It is a different question. 


15 

MR. ABRAMCWITZ: If you find that instead of one 1 


16 

conspiracy charged, there were five proven. Kotteakos ,s 


17 

particularly a variance quest. on. So it m perfect!,. pp. 


18 

tor your Honor to cut off any one ot the spokes lor in- 1 


19 

b5 20 

sufficiency. I am not arguing that now, and X think you e,~ 
do that. 


21 

22 

23 

w 

the court. Excuse me. Mr. Sparrow? 

MR. SPARRCI7 e M. Phi -ihrn . 

y nr * cainbro be excused to take 


some medication? 

w 

24 

. toe COURT: Yes. 


25 

I 

And, Mr. Hoffman, you have asked the court's 

'j Q 

* 'f* •- "■*** 

«w J 

1 
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I M8i ‘ t,nCe * nd lndiCited th “ VO« are trying to subpoena 
some evidence and ere trying to get it here as qulcMy 

as possible. My office has a report by the person you con- 
tacted. 

«*. ABRAMOWitZi I just want to make clear what 
I am talking about is variance, and „ ot sufficiency. So 
the answer to your question is. yes. it can be done it y our 
Honor finds on any one of the spokes the evidence is in¬ 
sufficient. Assuming the sufficiency, there are five, 
and that is close to the eight in Kotteakos. and requiring 
a dismissal. That is bolstered to show that there were 
separate conspiracies. It is bolstered by ThurloWs 
participating i„ other transactions with the Boston croun 
and the Chicago group during the time when he was supposed 
member of this one conspiracy importing marijuana 
-to the country. x think that is evidence that these 
were separate transactions, that they got together and 
planned them one by one. and if they were successful they 
did it again, but there was never a single agreement by 
the people on trial and the named co-conspirators to do 

this on a continuing basis, and the t stimony is insufficient 
on that. 

% 

11 Honor please, we will submit 

at the outset that the Kotteal os argument is m „ 

argument is more diJiicult 

Xu 
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to be made when dealing with a conspiracy of this nature. 

• 9 

Normally it is made with the so-called chain type of con¬ 
spiracy when you have importers, wholesalers and retailers, 
whore you have a vortical chain. Here we believe there is 
evidence that all these people were dealing at the same 
level, namely, the importation of it, and their participation, 
of course, varied from trip to trip. 

Now, on the variance question, the most recent 
statement of the Second Circuit on this issue is U.S, v. 
Cirillo and others, decided May 7, 1974, and Judge Mansfield 
deals with this very question in a narcotics case, and 
he says, if I may quote: 

"Even assuming there was a variance between 

« 

the government's proof and the indictment, we are directed 
to no specific prejudice arising from the variance and 
wo are convinced that there could have been none." 

THE COURT: This is a conspiracy question? 

MR. TRUEBTTER : Yes, sir. ^ 

"Unlike Kotteakos v. United States, which involved 
36 alleged co-conspirators and some 8 separate conspiracies 
to defraud the government in relation to FIIA loans, here 
there were only 8 alleged co-conspirators and at most 2 
separate conspiracies, each of which was proved beyond 
a reasonable doubt by evidence relating only to it." 
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rceM on to discuss the cautionary charge 
Ul ' r> a9,ci ng the jury to locus its attention 


on r- --u.»*. guilt of each person. 


>li sir.: 


•' |f Vl * would read this that the remedy is not 

'• d * "* 1 M »Hctment. Indeed, i know of no case, no 

7 | no-c:. - :'-cnkos case where the conspiracy has been 
> 'li nir.: -ho .-lose of the government's case. 

' c ‘H'kt: On the whole, I think trial judges 

;«ave : -- th„ court of Appeals, it does not mean that 
/ don': : the trial judge does not have an obUgation 

r e, - ev ld e„ce very seriously and consider whether 
* liore ' ^®b»<.^t, 

I’Mm.bner. We believe here, if your Honor 

•"/*inoe, . sta.ting in August, 1971, and up until 

, •••'■» V- have a series of very ,i*n ar transactions 

... which .-.tain participants come and then may drop out 

“ *. ll "' n the V reappear, which we believe supports 

, *. I nfe» »»!•• ° • 

>t/RT: That is what I tried to indicate to 
" Ahrar"** itz h 7 talking about contacts and so forth. 

' * " irta,n degree of interweaving. 

,f: all, i think it is reasonable that the 
" //,,,,or> ' iOU1,, state w ^at its position as to whether 

m - or r-ore conspiracies here. So I ask yo.-, whntj 
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is the government's position? 


MR, TRUEBNER: We believe there is a single con¬ 
tinuing conspiracy to import marijuana into the United States, 

THE COURT: The next question is, it that is no, 
what is the thread that you think that connects, let's say, 
August, '71, with March, *73, I don’t think anybody could 
dispute the tact that the March, May, June triad — by 
that I don't mean there are three separate conspiracies, 
but three separate trades — have a certain degree of 
inter-unity. But August is like a star in the clouds further 
out in the heavens there. 

What is the government's por tion on that? 

MR. TRUEBNER: August, I would agree with the court, 
does not stand in the same position as the other spokes, 
as Mr. Abramowitz so eloquently diagrammed them on the board, 
W' believe that Thurlov *s the ro-ca’led boatmr.rj yr m 
important theme in this. Thurlow and Mecca, really, re 
in both the August, '71, and also in the March, '73, 
transactions. Now, they may have been operating independentlv 
or as parts of other conspiracies during that same period, 
but that does not necessarily mean they could not have 
entered into the conspiracy with which we are dealing 
in this case. 

THE CCURT: I think Mr. Abramowitz would credit 
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them with the ability to be in two conspiracies at once. 

MR. ABRAMCWITZ: I would, your Honor, but it 
does not detract from what I said. 

MR. TRUEENSR: lie would submit it was almost a 
merger in there in between Thurlow as he went from whatever 
other groups he was dealing with to the Mecca-Mitchell- 

Wilner group, which really firmed up in the March, '73, 
trip. 


THE COURT: Thurlow’s activities in Boston or 
Chicago does not seem to me to help or hurt anybody, it 
may be he was hopping all over the place. It may affect 
his credibility. On this point it doesn’t prove very much 
I would like to ask the government one* again, 
what about August, *73, in which palmer seeks to be an 
independent contractor. 

MR. TRUMDirJR: The common thread there vooia j 


the tact that two named defendants, Mecca and Ad raw, were 
participants with him there, and also Anthony. It is pcmibJt 
that other defendants may have argued that they had with¬ 
drawn by that point. But as the court well knows, withdraws 
from a conspiracy must be shown either by an arrest or 
some kind of affirmative act, and, certainly, at this stage 

there is no indication that any of the defendants did, in 
fact, withdraw. 
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I 

2 

THE COURT: All right. 

■ ' 

3 

MR. TRUEBNER: So absent any evidence of a with- 


** 4 

drawal, we believe that the inference that this was another 


5 

.trip in the line is surely permissible. 


6 

THE COURT: Except I have to review Mr. Palmer's 


7 

testimony as to what he did with the stuff when he got back. 

* 

1 

8 

But am I incorrect in failing to recall that 

* 

9 

any of the defendants here ever benefited from that trip? 


10 

Is there any evidence that they did? 

m 

11 

MR. TRUEBNER: I believe the August trip was the 


12 

one in which he received one-quarter of the proceeds 

■ 

13 

estimated by him at approximately 25,000. I thought the 

H 

j. 

14 

inference was that the other quarters went to Adams, Mecca 

▼ 

t 

15 

and Anthony. 

# 


16 

THE COURT: Yes, I agree, but none of them is 

1 

17 

brfc.ro no, of course, which doesn't mean that the orct ■ e- ’ 1 * 

1 

IS 

it couldn't apply tc the defendant's before n,o, but it 

M 

19 

certainly makes it questionable. 

i 

20 

Mr. Abramowitz, what is it? 


21 

MR. ABRAMOWITZ: Your HOnor , with due respect, 

i 

1 

22 

I think what you are doing by saying what if wo cut c li 


r 23 

this spoke ard cut off that spoke is really saying that 

! 

24 

only those spokes that involve the seven people on trial 

ii' 

25 

are the single conspiracy that the government alleges. 

i! 

I 


1 

do 

| 

h I 

!' • 


i 
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TIIE COURT: No. It may sound like th* - ;ut 


that isn't what I have in mind. 

For example, when I talk about August 1971, and 
I - thinking out loud to be perfectly frank. I am thinking 
about the distinctiveness of its position in time, nothin, 
to do with who was there. 

MR. ABRAMOWITZ: Right. 

THE COURT: In fact, two of the defendants are 
in the August 1971 situation. 

MR. ABRAMOWITZ: i agree with that, your Honor. 

The point is the government is saying that it is part of the ! 
same single conspiracy. 

THE COURT: I know they are. 

“*• AB - W10K1TZ! '-.nd I don't think they c,n 

correct the fact whether it was one single conspiracy or 

five by saying, I will cut off one spoke and the other 

spoke and the other people are in the same tine period and i 
we have one conspiracy." 

I don't think the government contends 1 

that. 

THE COURT: i think like a sculptor, I can say a | 

certain statue is in the stone and another statue is in the j 
stone. % , 

I 

MH. ABRAMOWITZ: I didn't read the Cirillo can,, ! 

Jo 
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which apparently came down when the trial started, but 
Mr. Truebner indicated the Court found two separate 
conspiracies. A finding that that was not dismissable is 
consistent with the Berger case. Kottoakos, where there 
was a finding of eight separate conspiracies, had the 
counts dismissed, and I think the five here come close to 
the Kotteakos case. 

THE COURT: I understand. 

MR. TRUEBNER: If your Honor please, we would 
submit the only basis on which to dismiss a conspiracy 
count at the close of the government's case would be if 
there were substantial prejudice from a spill-over effect. 

Say you had an "A" group that were running around 
murdering people and doing all kinds of horrendous things 
and a relatively clean "B" group otherwise, and, in fact, 
tl.j art iv* ties of the "A"group night reflect adversely on 
'B" group, then you would he getting into the situation 
where there would be prejudice to submit the case to the 
jury on the single conspiracy. 

THE COURT: There is another kind of prejudice 
that could occur which has been suggested by Mr. Abramovitv' 
argument and that is the fear of unmanageability of the 
instructions you might thinkjou would have to give to the 
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But I am not suggestina at the moment th«t I 
think even if I were to find five conspiracies that I think 
as a matter of law it is unmanageable. 

MR. A13RAM0WITZ: The only point is.yDur Honor, 
you took all this evidence subiect to connection. If that 
count is dismissed, you have testimony about events happenim 
in January, February and March about which my client, for 
example, was not involved and is goino to be under your 
instructions, if you find one conspiracy, .held accountable 
for,and that is where the prejudice is. 

That would apply to every one cf the defendants 
when they are not present. They are being held accountable 
for acts and conduct of other people said to be in the same 
one single conspiracy with them and if there is no one 
single conspiracy that princiole of evidence cannot apply 


to them. 


THE COURT: Very good. Arc we finished on this 


issue, then? 


MR. ABRAMOWITZ: I think so, your Honor. 

THE COURT: All right. I have indicated I am 


reserving decision. 


I will now proceed beyond this. 

Have you got any order, gentlemen, on how you 


want to proceed? 
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MR. ABRAMOWITZ: The usual order. 

THE COURT: All right. Then who is first? 

MR. LA ROSSA: May it please the Court, the 

6 

defendant Robert Wilner, moves under Rule 29(a) for a motion 
for a judgment of acquittal on both Counts 1 and 2. 

I think your Honor is fully aware of the 
evidence and I am not going to recount it. Since your 
Honor is going to reserve decision 1 see no real reason for 
argument unless your Honor wishes to ask me some questions. 

THE COURT: It suits me. 

Do you want to make any comment on the evidence 
against Mr. Wilner or are you satisfied? 

MR. TRUEBNER: No, your Honor, we have nothing. 

I'm sorry. 

MR. THAU: Your Honor, just one word, if I might, 
on the arrurr.ent made by Mr. Abraiowits in connection with 
the danger of a spillover. 

It occurs to me that along with the defendant 
Smith, Belanger is the one who has most to suffer from the 
possibility of a spillover effect, because if you recall the 
evidence against him, it seems to center around the second 
part of January, a bit in February and the very beginning 
of March, and there is no involvement whatever in the August 
1971, May 1973, June 1973 or August 1973 matters, so that 
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co„.p lracy and thore are too many conspiracies tor the 

court to be aole to present the matter to the Jury i n 
a fair fashion. 

I conclude that KotteaAos is not applicable 

to this case, out I do also conclude that the evidence 

Sard to the events relating to August, 1971, and 

the event, relating to August, l, 73 . are InsuHicient 

. to put before the Jury a, part of the conspiracy alleged 

« this indictment, i, therefore, intend to instruct 

the Jury I believe that they can find that a single - 

I am not going to tell them that they should find, of 

course - a conspiracy during the period commencing roughly 
the beginning of 1973 

' January, 197J, and running 

through to the month of dune, let's say. and z am speci¬ 
fically instructing counsel not to refer to the events of 
^gust. 1971. or August. 1973 __ r guMs ny inctructions 

■’re has tea 11 y to the government counsel - as r „ iU alEO 

jury not to consider any such testimony that 

may " in the ™- - unless government counsel 

points out to me how such * 

UCh a refere "ce would be. number 1, 

logical xn the circumstances anH n . 

ranees and, number 2, without pre~ 

judice to any of the defendant, who are on trial. 

notion for judg-rnts ot acquittal untor 

Pule 2D, j ti nc j under t , , 

me rule of this circuit that all 
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interence9 must be made favorably to the government at 
this time. All such motions are denied, with the ex¬ 


ception of the motion of Steven Smith with regard to count ! 
2, which is granted. 

MR. SHAW: Thank you, your Honor. 

MR. LA RG5SA: Will you also decide these motions 

as we rest under the Taylor decision beyond a reasonable 
doubt so we don't have to take another recess? 

THE CCURT: You mean at this time will I? 

MR. LA R06SA: May we deem that all defendants 
have rested at this time and renew our motions under Rule 29 
THE COURT: Yes. 

MR. LA ROSSA: And ask your Honor to make the 
decision now bar^d upon United States v. Taylor beyond 

a reasonable doubt. 

MR. ABRAMCWITZ: Before your Honor docs so — 


THE CCTTHT: You ray ask for that. 

MR. ABRAMCWITZ: I would like to point out the 
case cited by Mr. Truebner yesterday. United States v. 


Cirillo, while I don't think was applicable to the Kotteakos 
point is applicable with respect to the two reversals in 
that case to my sufficiency point on Gary Stephan. 

I believe that the two defendants whose convictiorr 


were reversed for insufficient evidence were ones whore 

41 
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they must acquit. 

MR. ABRAM CWITZ: Secondly, on behalf of Gary 
Stephan, X am anticipating Mr. Hoffman, I believe, since 
the August, 1971, transaction cnly involves Gary Stephan 
and PauJ. Stephan with respect to the defendants on trial, 

I move tor a mistrial on behalf of — 

MR. HOFFMAN: No. 

MR. ABRAMCWITZj I do for Gary Stephan, 

I believe your Honor has already stricken it 
from the record by your ruling. The evidence about 1971 
has been stricken from the record. 

THE COURT: I haven't stricken it in so many words, 
but I consider striking it. But what is it that you move? 

MR. ABRAMCWITZ: I assume by your Honor saying 

the evidence concerning August, 1971, was insufficient 
that you are striking it from the record. 

TIIE CCJET: I. doesn't necessarily follow, but in 
any event — 

MR. ABRAMCWITZ: in any event, on behalf of Gary 

Stephan, I am moving for a mistrial because the evidence 

of the August, 1971, transaction which only involved Gary 

and Paul Stephan from the witness Thurlow was so prejudicial 

% 

that any instruction to counsel or any instruction to the 

jury to disregard that testimony at this stage I think 

‘1J 
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would be unheeded and would prejudice Gary Stephan and 
Paul Stephan so severely when considering the evidence 
of the other ones that I think there should be a mistrial. 

THE COURT: Ot course, I thought of that. I am 
persuaded, first ot all, that they will be able to follow 
the instructions, secondly, they will r.ero in on the 
evidence of the roughly speaking January and March, May 
and June, 1973, events and, thirdly, it is a fact which 
I think is fair to note tor the record in case this matter 
is appealed that the testimony as to August, 1971, occurred 
at the very outset ot the trial and being realiSic about 
it I think it may have faded into insignificance in the 
memory of the jury's mind by this time,but I don't pose 
this as a professional psychologist. 

MR. HOFFMAN: If it please the Court, one, I 
join in that motion on behalf ot Paul Stephan. 

THE COURT: Therefore, your motion is denied, 
by the way. 

MR. HOFFMAN: Secondly, I would move that the 
Court strike that testimony. 

THE COURT: What is the significance or the value 
of striking the testimony? 

MR. HOFFMAN: I think thztwhen the Court said 

that that testimony is stricken, it makes a difference 

‘i‘JL 
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to the jury than if you just say don’t consider it. 

MR. ABRAMWITZ: If the jury calls tor the 
testimony# it the evidence is not stricken it can be read 
to them. 

THE COURT: What I would like you to do, gentlemenj 
I will leave this to Mr. Abramowitz and Mr. Hoffman to 
be the moving forces in it — is to review the testimony 
in the record that you would like to have stricken, show it 
to goverr*ment counsel and if there is a disagreement about 
what it is or anything I will rule. I will rule in any 
event. I will probably grant your motion, but I want 
to see what I am dealing with. 

MR. TRUEBNER: Would your Honor entertain an 
application to admit the events of August of 1971 as prior 
similar acts against Paul and Gary Stephan? 

The difficulty with striking it, it seems to me 
the defense may well want to argue thenc events, Augurt, 
1971, and August, 1973, as to the credibility of Thurlov. 

He testified that he made — 

MR. HOFFMAN: We wont argue that. 

MR. ABRAMOWITZ: We are asking that it be 
stricken, Mr. Truebner, so we are not asking — 

THE COURT: Mr. Abramowitz and Mr. Hoffman 
commit themselves not to go back to it and that is one thine 

4L' 
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01 course, if they do go back to it, and they are going 
to be making their summations before you, v/hy then you 
certainly would bo free to comment on it. 

MR. AERAMCWITZ: Your Honor, I have one other 

request. 

In informing the jury that you are asking them 
not to consider August, 1971, I would appreciate it if 
you did not zero in — this is without waiving my previous 
motions -- that you do not zero in as to exactly what 
the testimony was, for example, saying that is the trip 
involving Paul and Gary Stephan. 

HIE COURT: Yes. 

MR. THAU: Pardon me, your Honor, since we 
are discussing — * 

MR. LA ROSSA: May we stay on this one point 
tor a mrmr.t cc> we can hove other defense counsel de?.l 
with this? 

T!iZ CCJR’S Yes. 

MR. LA ROSSA: May it please the Court, the grand 
jury indicted here and neither Mr. Truebncr or you had 
anything to do with it, or Mr. Pykett. 

The indictment alleges a conspiracy from 

January, 1971, to the date of the filing of the indictment. 

I submit to the Court that this jury, under Kotteakos 

40 
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and subsequent cases, has a right to determine whether 
there xs a multiple conspiracy xn this case as the 
government presented it to the jury and that your Honor, 

I most respectfully submit, has no right to pair the 
conspiracy rs it is, that this jury — first you must 
make the determination whether there is a multiple 
conspiracy, and I submit most rcsoectfully that you just 
did so when you said that, "I am not allowing the 1971 
testimony to go before this jury," In effect, you are 
saying it had nothing to do with this conspiracy, therefore, 
I am not gaing to permit it against the two Stephans, 

I submit that on Mr. Wilner’s behalf thin jury 
must acquit on count 1 based upon the multiple conspiracy 
theme. It was objected to at the beginning as having 
nothing to do with this conspiracy, the evidence was per¬ 
mitted to go before the jury and 1 think now that you- 
Honor has an obligation to ooteriuinc whether or r.t-v 
that is part of this conspiracy and, in effect — 

THE COURT: I have determined, I agree with you, 
MR, LA R 06 SA: Then I submit you must dismiss 

count 1. 

MR, T an rep with Mr, I.a Rossa. 

THE COURT: 1 <un suit- you all agree. 

MR. llOIT.’-VJ: I join in the motion. 

4 / 
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y 


MR. LA ROSSA: Your failure to do so, sir— 


TICE COURT: To do what? 


MR. LA ROSSA: To dismiss count 1, I submit, 
does not take away from the jury their obligation to 
determine whether the 1971 act is part of the multiple 
conspiracy, and 1 submit with all the problems that this 
raises as to the Stephans, I think that is what the problem 
here is, they should be severed because it shouldn't be 
introduced against them, but by the same token we have 
a right to argue the multiple conspiracy theme to the 
jury with respect to 1971, so I object to the court's 
rulings. 

MR. THAU: Belanger does as well, your Honor. 

MR. SPARROW: I might indicate that these are 
precisely the positions I was going to take on behalf of 
Calabro as to the August of 1971 and 1973 incident*.. 

MR. LAI.1IA: 1 feel the same way. 

MR. S PARR CSV: I might also indicate further that 
since the government takes the position that the conspiracy 
was a continuing one right to the date of the indictment, 
my position is that even the activities of Palmer in 
November, which predates the indictment when he made trips 
on his ov/n and he bring a member of these conspiracies, 
are part of this thing and make it an additional multiple 

4b 
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aspect of the indictments 

THE COURT: I don't agree with that at all, nor 
do I at this point feel that the government is required, 
because an indictment specifies a certain period, to 
establish that the conspiracy which it has proven need 

have covered tJy' entire period, 

MR. LA ROSSA: Nor do I. I agree with your Honor's 
remark on that. But they chose to put the 1971 activitior 
in as part of this conspiracy. 

2BE COURTi Yea* Gentlemen, 1 an not going to 
change my ruling. I don’t mean to over-simplify the 
difficulties that are presented by a case like this, i 
have indicated even to the jury that I realize there are. 

1 think justice can be done here. I think I can put the 
facts fairly and squarely before the jury and see to it 
that they are presented with the questions which 1 under¬ 
stand the law to require them to decide and if the higher 
court, if there are convictions, disagrees, we will have 
to meet that issue when the time comes. 

MR. HOFFMAN: one last thing, your Honor, that 
I started to say a while ago. 

As to the motions that we all put just now before 
the court concerning dismissing various count, at the 
end of the entire case, which goes to beyond a reasonable 
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doubt, I just want to put out to the court that as to Paul 
Stephan on the second count, the possessory count, on 
page 1661, lines 16 through 19 of yesterday's testimony, 

Mr, Palmer was asked: 

"Q Would it be fair to say that the first time, 
according to your testimony, that you met Paul Stephan 
was on a darkened air strip in Jamaica inJune of 1973? 

"A That would be correct, yes." 

Again he was asked, "Prior to that night in 
June, you never met Paul Stephan, correct? 

Hir answer was, "Prior to that night, no. 

The Mzy trip is the trip t..at the marijuana 
allegedly came into the Southern District of New York 
and he made a reference to the fact that on his direct 
that on that trip his plane was loaded and Paul Stephan 
v,v.s there. The first argrrr.ent was obviously he didn't say 
raul Stephan did anything but appear there. But over arc 
above that, on cross-examination he now admits that it 
was not the May vrip, it was the June, 1973, trip and there 
was a June, 1973, trip in Jamaica where the plane was 


load ed. 


THE COURT: I notice that, I think there is a 


conflict in his own testimony which is precisely a ouestxon 
tor the jury. I think they can think he was mixed un or 
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1 

1 

1 


2 

not, either way. 



3 

MR. IIC7FM.VI: My argument, of course, is that 



4 

a jury with that type ot contlict should not, beyond a 



5 

reasonable doubt, should not be allowed beyond a reasonable 



6 

doubt — 



7 

TTIF cr-TTZ': 7 up. rr.tnnd your point, but I don't. 

» 

* 


8 

agree. 

* 


9 

MR. HOFFMAN: i hank you, your Honor. 



10 

MR. SHAW: Your Honor, a housekeeping chore. 



11 

In regard to count 2, will it be announced to 



12 

the jury when they come in that that count has been dis¬ 



13 

missed against my client? 


- 

14 

i 

THE COURT: Whenever you want me to announce it. 



13 

MR. ABKAMii'ITM: Your Honor, I have two — 



16 

THE COURT: My own feeling is that it would single 



17 

things out for the r«-r.t ot the defendants if I announced 



18 

it at that time. 



19 

But I think it would be better is when you get 



20 

up to make your summation i vould then state that tor 



21 

reasons with which the -jury is not concerned Mr. Smith 



22 

is no longer imn-lved in count 2 and, therefore, your 



23 

summation will deal only with count 1 as to him. 

• 


24 

| !■!•.. A V WI•;*•.: Your Honor, i think I had two 




| motions t.' »a ... act. 
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THE COURT: Yes. Those are denied. 


I haven't had a chance to look at the indictment. 

I want to see it there are any overt acts 
reterred to in the August, 1971, or August, 1973, situa¬ 
tion. Those I think should be stricken. 

MR. SPAP.no 7: Judge Lasker, I do have a motion 
on behalf of Calabro which I feel is rather important and 
this does deal now with the possibility or the fact or 
position that we will rest on the testimony adduced against 
Calabro and this is at the end of the entire case. 

My motion is, of course, under the rule for 
a directed verdict of acquittal as to the defendant Calabro 
specifically as to the second count, it being my position 
that even though you may well have chosen to regard the 
prima facie aspects of the testimony as sufficient, I 
think that the government has not raised its testimony 
to the stature of proof beyond a reasonable doubt as to 
his possession of the fruits of the May trip, because 
at no point prior to the inception of the May trip does 
Calabro indicate as having knowingly entered into and 
participated in any of those preceding actions in the 
conspiracy, that what is sought to be done by the govern¬ 
ment is nunc pro tunc, as it were, they are trying to say 


because he walked into a house where this pot was in 
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Connecticut niter the fact that at that point hi. cogent, 
which i. certainly equally susceptive of innocence as 
of quilt when he says, "Get the stutf out ot here " 

a * 

would not be sufficient to create , *. 

are a reasonable doubt as 

to his possession. 

You cannot assume that !>v t-u-.. ^ 

* * ^ that comment, which, 

as i say, is equally susceptible ot 

r or innocence as of guilt, 

he accepts, acquiesces and becomes ,. ar t ot the possessory 

Situation Which existed in New York in this district 

some time prior thereto. 

For that reason 1 feel that count 2 as to the 

defendant c.labro ha. not been established to the point 

♦■-hat it may be regarded as a matter of- i 

ot law as proof beyond 

- reasonable doubt. 

the COURT: Mr. Pykett, do vou +• * 

you wan t to answer 

that? 

M*. PYKETT! Well, y wr [Tonor> ^ ^ ^ ^ 

contend that Hr. calabro had actual possession of the 

marijuana here in New York, it he had 

had possession it was 

constructive possession, and whether he k^h 

ner n ® nad constructive 

Possession would be a function ot whether or not he was 

a member of that conspiracy at the time that the actual 
possession here in New York took place. 

I would say whether or not h« 

was a member ot 
Ovf 




1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


! 


gth 

1830 

the conspiracy at that time is a question lor the jury. 

the CCURTi Is it the government's position 
merely being a member or the conspiracy you automatically 
have constructive possession? 

« 

MR. PYKETT: As a member ot the conspiracy they 
are liable for the substantive acts ot their co-conspiratojs 

the court: You mean on an aiding or abetting 
theory or on Pinkerton? 

MR. PYKETT: Yes, your Honor. 

THE COURT: I think we are going back to the 
same thing, it all has to be knowing and wilful and 
the real question is what does the evidence add up here 
against Calabro. Does it, as Hr. Sparrow says, add up 
to at the best SO per cent either way. in which case I 
would s' ate that the standards of beyond a reasonable 
doubt have not fcenW' or could not be lairly concluded 

by a CI — “ “0 -* or can the government argue 

that the evidence has been established beyohd a reasonable 
doubt against Calabro? 

I think it is a serious question. 

MR. SPARROW: I might just add> therc ^ 

been no testimony whatsoever ot Calabro having aid or 

rnythl ^ ■*"* that conspiracy before the 

he walks into that room white they have brought the 

54 
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_ 0 

2 

stuif Iran New York into Connecticut. 


! 

3 

It there had been anything to show that he 



w 4 

participated or knowingly entered into the conspiracy 



5 

prior to this. I would feel there is far more substance 



6 

to Mr. Pykett's comment ot a tew moments ago. But you 



7 

cannot after the tact say that he entered the conspiracy 



8 

at that poirt and now he aided and abetted in bringing 



9 

something in which he tells them get it out ot here. 



10 

THE COURT: Mr. Sparrow, what number are you in 



11 

summation? 



12 

MR. SPARROW: I am number 2 in summation, sir. 

1 

13 

TOE COURT: I think we better settle this right 


14 

now. then. 


15 

MR. PYKETT: I would say it is a question foi 


16 

the jury whether or not he was a member of that conspiracy 


17 

on the date it was possessed here in New York and it was 


18 

taken immediately tre.r. l.vw Yoik to Calabro's house in 


19 

Connecticut, and I would say even though that is the only 


20 

evidence that the government has presented with respect 


21 

to the date which Mr» Calabro joined this conspiracy, the 


22 

jury can still inter because ho was living in Connecticut 

< 

w 23 

with Vissa and they chose to bring the mirijuana to that 

1 

U 

house that Cal..' ’ o ■ <* •* oi the conspiracy on 

1 

25 

0 

o 

the date — 

'jo 
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1 
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THE COURT: Vissa was clearly a member ot the 
conspiracy by that time, was he not? 

MR. SPARROW: Vissa had apparently been testified 
to as being a member, but not a word about Calabro being 
xn it. 

THE COURT: I am bringing Mr. Vissa into this 
because of the fact that Vissa and Calabro lived together 
and Mr. Pykett has just argued the stuff was brought to 
Calabro*s house, but I am trying to think in my own mind 
if there was testimony that Vissa had already participated, 
in legal phrases, by that time so one could argue or a 
juror could argue it was Vissa's house they were bringing 
the stuff to, not Calabro's. 

MR. SPARROW: That is what the testimony was 
specifically out of Mitchell's mouth, that it was Vissa's 
house, and it was not until a few witnesses later that 
someone commented that Calabro lived with Vissa. 

THE COURT: I am prepared to rule on the motions 
at the end of the presentation of the evidence and all 
such motions are denied, except the motion of Mr. Calabro 
as to count 2, which is granted. 

MR. SPARROW: Thank you, sir. 

MR. THAU: Your Honor, may we settle one last 


item on the 1971 matter. I tried to jimp in vh^n th.s wars 


SOUT Mt IIN DIOT MIC I COUHt III PORtf lit US COURTMOUSf 

fOLEY SQUARE. HER YORK. N.Y. CO »-«»•<> 












1 


1833 


being discussed. 

Without waiving my joining Mr. La Rossa's 
objection# in the context oi your Honor's ruling concerning 
it, I would now ask that there be stricken any testimony 
concerning 1971 because Thurlow— 

THE COURT: It has already been requested by 

other counsel. 

MR. THAU: This applied to August. 

Thurlow said, and I think he was mistaken, that 

he saw or met Belanger in October or »c /ember of 1971. 

THE COURT: Mr. Thau, I understand the difficulties 

that we are all faced with because of the fact that these 

events, I* mean, my ruling having just been made and so on, 

<• 

but I can'V-stnke testimony in the abstract. 

^ * 

It youwant to review the record, ot which you 
have a copy, and find what you want me to strike and show 
jt to government counsel, I will be prepared to rule on it, 
MR. TRUEBNER: Do you want us all to rest in front 
o£ the jury in sequence and bring them in? 

THE COURT: I think that would be proper. 

Let me just finally rule with regard to overt 


acts. 


Overt act 1 i£> stricken. 

I guess that is the only one that does not fall 
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within the time period that I have found to relate to 
the conspiracy. 


MR. ABRAMCWITZ: Your Honor, what about requests 

to charge? 

THE CCURT: What number are you? 

MR. ABRAMCJWITZ: 3. 

TOE COURT: After the first two we will take 
a break and I will look at this. 

MR. LA ROSSA: May we ask tor a personal favor 
just as we are going out? May we use your transcript while 
we are making a few notes at the table while we are 
sitting in court? 

TOE COURT: Yes. 

See if you can get along with Mr. Thurlcw's. 

MR. HOFFMAN: In view of the tact that I am not 
going to be sunning up until tomorrow, can I be exces^d 
tor an hour and a halt? 

TOE COURT: Yes. 

MR. SHAW; Your Honor, I dso have a problem 
I would like to be excused for a little while. 

TOE COURT: All right. 

(In open court; jury present.) 

TIE COURT: I hope this will be the ] nst tin-'. 

I apologize to you for having kept you waiting. I asked 

OO 
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you to come in at 10 o'clock. 

Actually, counsel and I started at a quarter 
to 10 to deal with the substantial legal questions which 
arise in a case like this and I have had to rule on them. 

I thought we would have concluded them yesterday afternoon, 
but we did not. 

I now call on the government. 

MR. TRUEBNER: if the Court please, the government 
has no further witnesses and we rest. 

THE COURT: Very well. 

MR. LA R06SA: May it please the Court, the 
defendant Wilner rests. 

MR. THAU: The defendant Belanger rests. 

MR. SPARROW: May it please your Honor, the 
defendant Nick Calabro also rests. 

MR. ABRAMCWITZ: May it please the Court, the 
defendant Gary Stcphr.n rests. 

MR. SHAW: Kay it please the Court, the defendant 
Stephan Smith rests. 

THE COURT: Good. 

MR. LANNA: Lastly, the defendant Robert Vissa 

rests. 

THE CCUI.T: Ladies and gentlemen, that rrran.'; 
th?t the presentation of evidence in the case is concluded. 
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MR. ABRAM CWiTZ: Excuse roe, your Honor. I belie 
that Mr. Hotfroan has one open matter and he is not here 
and I don't believe — I think he rests tentatively. 

THE COURT: Let roe explain to the jury in that 
regard, then — 

MR. LANNA: If your Honor please, only one last 
item which slipped my mind momentarily and that is a 
stipulation we discussed. 

I think it is stipulated between counsel for 
the defendants, the detendanta and the government that 
if testimony were to be adduced it would indicate without 
any contradiction that on the date of the arrest ot Mr. 
Palmer, and I believe that was December 12th ot 1973, 
that was effected with enforcement agencies ot both the 
federal government and the local Police Department of the 
Village ot Port Chester ot the State of New York. 

Thank you, your Honor. 

MR. TRUEBNER: The government so stipulates. 

the COURTi It is true, Mr. Hoffman, by the way, 
tor reasons I will explain in a moment, is not here right 
now, may wish to put in one piece of evidence and the 
government counsel and defense counsel and I have agreed 
that wo should not hold up the progress ot the trial unt.l 
he is able physically to secure that piece of evidence, 

GO 
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which will take a little while, so that may be done here¬ 
after. But other than that, all of the testimony, all of 
the exhibits and everything else are now part of the recor 
and presentation of evidence is concluded. 

1 think I told you at the outset of the trial,' 
which seems quite a long way back and, therefore, I am 
not sure whether you remember or not, that when we did 
conclude the presentation of evidence the order of procedur 
would be for all counsel to address you in what is known 
as a summation indicating what they believe has been proven 
or not proven in this case and I will then, of course, 
instruct you as to the law and then you will deliberate 
with regard to the case. 

The custom in this court is that in delivering 
summations, defense counsel make their summations first 
and the government, which has the burden of proof in this 
case, will address you last. 

Defense counsel are ready to commence their 
summations. They have agreed on the order in which they’ 
will present them and I am entirely satisfied that they 
should present them in such order as they wish. 

There are going to be, I believe, five summations 
by defense counsel today. Tomorrow we may start a litjtlc 
bit early to get done what we want to have done, thei* 
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will toe two summations by defense counsel and the govern¬ 
ment would also sum up and I will also charge you, and 

I hope that you will be &le to commence your deliberations 
tomorrow. 

We will have to stick to our knitting. I don't 
want to restrict, it it is ± all avoidable, the amount 
ot time spent by anybody in summation, but I do ask them 
not to make them any longer than they believe in the 
interests ot their client, bearing in mind there are so 
many ot you and the jury has been working on this case for 
a long time. 

Gentlemen, I call on defense counsel to commence 
with their summations. 


% 




SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
| f OL E V SQUARE , R| . YORK. NY. CO T«S»0 











1 ; jgd 

jury. 


1839 

Just one thing before you actually address the 


Again, I probably stated this to you at the out¬ 
set of fie trial, but I can't remember whether I did, however 
accurate the statements of counsel may be in their summations, 
and I expect them to be accurate. Nevertheless I want to 
remind you that you have now heard or you have seen in the 
form of exhibits all the evidence in the case. All that 
counsel are doing will be to analyze the evidence for you as 
they see it. 

But what they say in their statements as to Ihe 

facts does not constitute evidence. You ladies and gentlemen, 

ijj? 

as I will advise you more formally in my instructions and as 
cou-nsci will remind you frem time to tine in their summations, 
you people are the judges of the facts in this case. It is 
your recollection that controls. If during your deliberations 
you have any doubt or argument among yourselves about the 
facts, you will be able to go back to the record 'and ask for 
it to be read to you, although we hope you remember the facts. 

And I make this statement solely so that you understand the 

0 

purpose and function of summations. 

MR. ABRAMOWITZ: Your Honor, there is one minor 
matter. I hate to be an obstructionist, but can we meet with | 
you at the side-bar for one minute? | 

o3 
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THE (JOURT: All right. And I hope this is the 

last time. 

(At the side-bar.) 

MR. ABRAMOWIT2: I would appreciate it, your 
Honor, if you would instruct the jury that you have ruled 

i 

out the August 1971 incident before summations begin. 

THE COURT: All right. 

MR. ABRAMOWITZ: Then, when we get the details— 
THE COURT: Without reference t q who was involved. 
MR. ABRAMOWITZ: That's right. Thank you. 

(In open court.) 

THE COURT: Ladies and gentlemen, for what I 
guess can most easily t>e called technical legal reasons, I 
have ruled that the reference in the indictment. to events of 
August 1971 or in the record are to be disregarded by you 
when you come to assessing the evidence h^re, and for that 
reason counsel have been instructed not to deal with the 
testimony as to that period either and won't he referring to 
it in the summations, and therefore I want to make that 
explanation. 

MR. ANNA: May 1 proceed, sir. 

THE COURT: Yes. 

MR. LANNA: If it please the Court, counsel for 
the government, counsel at the defense table, ladies and 

V>*i 


SOUTHERN DISTRICT court reporters. u.». court house 

I 04.1 * SCdAHl Ml * to«<* M V. CO J 

__L 


i 



J 







20gtd 


2027 


cerning this boy, please come back into this courtroom today. 


if you possible can, and lot him know that so that he can 



know where the future of his life will be and not nave to 



spend three days worrying about it and agonizing over 


with he and his family. 





Thank you very much for your time and consider¬ 


ation. 


THE COURT: Thank you, Mr. Hoffman. 


MR. HUFFMAN: Thank you. 


THE COURT: Mr. La Rossa. 


MR. LA ROSSA: May it please the Court, 


Mr. Truebner, Mr. Pykett, my fellow defense counsel, our 


clients, ladies and gentlemen of the jury. 


One more long-winded lawyer for as short as he 


can make it. 


A number of things were asked of you in openings, 


and, basically, they involve your attention, your keeping an 
open mind, your not making any decisions, and respect for 


your oath. I think all of you have done that. I think you 


have done it because I have looked over at you many times 


while you were intent on either direct examination or cross. 


Now, each of us has a role in this courtroom. 


Most of us have chosen ours. We have chosen to become 


professionals, whether it be the court reporter or the clerk 


SOUTHERN OISTRICT COURT REPORTER* U.S. COURTHOUSE 
FOLEV SQUARE. NCR YORK. N.V. CO J-4SS0 


3 

















21gtd 


2028 


or Judge Lasker or myself or any of the lawyers. But you, 
by your willingness to serve and I do mean willingness to 
serve because we know how many jurors escape through the 
system and never wind up in the box -- have agreed to become 
the sole and exclusive triers of the fact. You have taken 
an oath here that you will truly decide this case based not 
upon suspicion or surmise but upon the facts and the law as 
applied to this case. You have agreed from the beginning 
that you will respect the law that Judge Lasker gives you in 

lemarks to you and you have agreed to make your 

% 

determinations based upon those principles. 

Now, you have heard the principles many, many 
times. Some of them we consider safeguards, some of which 
we consider the foundation of our criminal system of juris¬ 
prudence. But before I even mention any of them, let me say 
this to you: 

Only the 12 of you will know whether those 
principles were observed. Only the 12 of you will know 
whether you have considered them just words. 

You see, when you go into that room by yourselves 
and deliberate, no one is permitted to listen, to be present 
nor to really find out what happened in there. So if you 
walk in there some time later today and one of you says to 
the other, "There is an indictment in this case, therefore 

o6 
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somebody must have done something wrong or the government 
wouldn't be prosecuting this case if they didn't think they 
were right, or where there is smoke there is fire," or any 
of those silly kind of things, then only you know that you 
have violated the oath that you took here. Then your only 
problem is living with yourselves. Because I am not going to 
stand up here and tell you that I want sympathy from you, I 
am not going to beg for Robert Wilner, but I am going to 
demand from you that you follow the oath that you promised 
as you promised; nothing more. 

You see, after hearina all the evidence in this 
case and the Judge's charge, after applying the law to the 
facts, if you believe beyond a reasonable doubt that each 
essential element of each count has been proven beyond a 
reasonable doubt against Mr. Wilner, then it is yovr duty to 
come in and find him guilty. That is our sytem. 

Ilowevei, i i you iind that there is a reasonable 
doubt, one that would make you hesitate to act in a matter 
of importance, then you've got to have the guts, if I may 
use that word, to come in here and send him home; It is as 

m 

simple as that. We want nothing more than that and nothing 
less. 

This indictment is a form of pleading. It contains 
two charges against Mr. Wilner. You know by now that one is 

67 
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v;hat we call a general conspiracy count and the second 
charges him with possession of the marijuana in May of 1973 
at the P.ye Hilton Hotel. 

This indictment is nothing but a piece of pape.i 

at this time. It is to info.m him of the charges against 
him. 

When he came in here and pleaded not guilty, it 
created an issue of fact which you must decide. It is as 
simple as that. It is not in evidence. It has no validity 
other than what it is, a charge. In the civil law we call 
it a summons and complaint; nothing more than that. 

Now, you know as he sits there he is presumed to 
be innocent, right now, even after the government completes 
its summation. You know that the burden of proof in this 
case beyond areasonabl, doubt rests with the government. 

And it is not a personality contest, it is not me against 
Mr. Truebnor or Mr, Pykett, that's not it. 

You know, when Robert Kennedy was the Attorney 
General of the United States, behind his desk was a placque 
and that placque read that the government never wins or 
loses a criminal case because the verdict is justice itself, 
and I am paraphrasing it. And that's true. There is no 
winner here or loser as far as the government is concerned. 

5o we look to reasonable doubt. Is there a 

08 
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reasonable doubt in this case? Is there enough evidence 
here tha* "Id convince you to find beyond a reasonable 
doubt that Hebert Wilner violated this law? 

Now, the very first witness that testified in 
this case, you might recall, was Richard Thurlow. You will 
remember that Richard Thurlow testified that in a boat off 
Williams Cay he was arrested by Bahamian officers in con¬ 
junction with American Customs agents, taken in a boat to 
Nassau, charged with possession of marijuana, put into a 

prison that is called the Old Fox Prison in Nassau and 
brought to trial. 

Now, there is a province in our law that says 
because we must respect the oath here more than anything 
else in a,courtroom that where a witness voluntarily lies as 
to a material fact, does it on purpose, you may disregard 
his entire testimony if you so choose to do so. 

Now, there is more to it than that. And Judge 
Lasker will tell you. But we are so concerned in our system 
a man can come into a courtroom and perjure himself to 
convict another man that we give you lhat option, you, the 
jurors. Nobody can tell you when to do it or how to do it. 
But if you find that these three men voluntarily lied, or 
willingly lied under oath, you may disregard their testimony 
i£ you so choose. And I am going to prove to you that each 

oS 
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themselves here, but did so in other places. 


L r t's start with Richard Thurlow. He tells us 


thnt he walked into this court in Nassau and he told a story. 


made up the story completely. As a matter of fact, he told 


us here that he couldn't remember what he said even, he had 


told so many lies to that Bahamian court under oath and a 


similar oath. More than that, Mr. Robinson, Sargeant 


Robinson, came into this court and testified as to what 


occurred. H- not only told a story, but he stood up and 


said that Sargeant Robinson was a liar in his own land in 


Nassau under oath. 


Listen to what this man said. He told that 


court how he saw the men comina toward him, meaning the 


agents. 


•I suspected thev were the men who owned the 


Pile," he said, meaning the marijuana. "They were not in 
uniforms. They did not show us any identification of any 
kind, except for the guns that they pointed in our eyes." 


You heard what Sargeant Robinson said. 


The men that approached us said they were 


four agents. Sargeant Robinson was not one of them. I did 


not speak with Sargeant Robinson at the time 1 did not. 


say what Sargeant Robinson said 1 told him. I did not tel 
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him I was sent for the st«<ff. The men handcuffed us, they 

$ ’ ° \ 

drank water, they ate our food, they made us lift £he bags 

with handcuffs on into the boat and drove u|'pff.“ 

/ 

n. That is what he testified to. Rut he told us 




here that the very next day he woke up in prison and said 

' C-t — 

to himself — you • .11 recall very clearly — he felt ^ 

V 

"wr 

sorrow at the fact that he perjured himself in that Bahamian 
court, he wished it hadn't happened. He told us that if he 
could have turned the clock back, or words to that effect, 
it would never happen again. 

So what does this man do? He waits 30 days, 
until he is sentenced, then he sits down and writes the 
magistrate, the judge, a letter, swearinq to the judge that 
everything he testified to, which he now admits is perjury, 
was true. 


Thurlow. 


That is Richard Thurlow. That is Richard 


(Continued on page 2034.) 


/ • 
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Let me sum up Richard Thurlow, because even 
Mr. Truebner at this point was shocked, and I’ll show you 
what I mean. These are questions that were asked him 
right here. Mr. Thurlow. 

the COURT: By whom? Whose questions? 

MR. LA ROSSA: It is cross-examination, your 
Honor, i think it nught be me. i'm not 

"Q So there is no question about it. is there, 

Mr. Thurlow, yen would like to save yourself? 

“A That i what? 

"Q That you would like to save yourself? 

"A Yes, sir. 

"Truebnert May we have the last question and 

answer read back? I wasn't sure whether he said would or 
did lie to save himself." 

The record is there. Would. Not did, back in 
the Dahvnr.s; would. 

Was he ever prosecuted for that perjury? Will 
he ever be prosecuted? or he is tied in so well on this 
deal thaw he hasn't got a thing to be concerned about? 
Remember, he is npt even a defendant in this case. 

NOW, in July. 1973,he is in old Pox Prison and 
he us that the toilet facilities are horrible, 

he is not getting enough good, xt is an old, decrepit 
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prison, and he wants out. So he sits down and talks to 
a couple of the agents. 

Why? Here he tells us why he wants out. I'm 
sorry; I'm using the word "out," Why does he talk to the 
agents? Because he wants out of Old Fox Prison? No, 
that's not what he tells us here. He wanted to talk to 
the agents for the following reasons, he tells us under 
oath: because he wants to be a good man, because he wanted 
to bare his soul, because he wanted to be a good citizen, 
and no other reason. Okay? 

January, 1974, just a few months ago, in a 
courtroom similar to this, a United States District Court 
in Boston, Massachusetts, he takes the stand under oath, 
right? And here's what he does. See, it is right here. 

We can't make these things up. It is right in the record, 

and this is vhat you have to decide it on. 

* 

Well, I can't find it, but I'll toll you what 
he said. He said, in that Boston court, "I wouldn't 
talk to those agents until I got a couple of premises." 

And he tells us what promises. Wouldn't oven talk to them 
first. Here he would like you to believe: good man, 
bare his soul, and a good citizen. 

Was there perjury here or perjury in Boston? 

Which? 
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In December, 1972, he tells agents, upon being 
interviewed at Fox Hill Prison, and admits here — 

COURT: Did you say December, '72? 

KR. LA ROSSA: Yes, sir. 

I am not saying that he told the agents this. 

I am saying he told the agents that in December of 1972 
he hjd $75,000. He also told them that after a trip that 
he made in August, 1971, he never made another trip where 
the mininum was under $50,000. He telle us that he made 
*ix trips. He tells us of one in which he has 75, he 
tells us one in which Stretch Gregory got $44,000 in cash 
Plus $5,000 In marijuana, he tells us about another one 
where he brings two tons in — by the way, none of these 
have anything to do with anyone sitting here — brings 
in two tons of marijuana, takes off 500 pounds himselr. 

Now, you heard yesterday that 500 pounds is worth 
150 a pound. That is another 75,000. Okay? 

SO, when they get him out of prison, Mr. DeMico 
sots him up with one of the other agents, who fills out 
his tax return for him. And, as he tells us, "The agent 
told me that ho was formerly with the Internal Revenue 
Service.- And he files the tax return tor that year, 
and - you can add it up - where it would be hundreds of 
thousands ot dollars, the total income is $25,000. This I 

7 * ' 
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is after he's informed the U.S. Attorney and everyone 
associated with the government of each and every trip and 
how much money he made, okay? $25,000, he puts down on 
that return, total tax is 5,000. 

Has he paid it? No. Have they asked him for 
it? No. Have they asked him where he kept the money, 
where it is? Is it in a vault? Nobody bothered. Ycutry 
that. you try that. You'll have to worry about paying 
someone like me to represent you. 

So we bring up that tax return here, right 

her. on cross-examination, in this courtroom, under oath. 

We are talking about the tax return that he filed with the 
agent's help: 


“0 Let me ask you this: when you filled out that 
tax return and put down '$25,000,• were you concerned 
about that statement? 

"A I still am. 

"Q You are still concerned that you might be in¬ 
dicted? 

"A Yes, sir." 

Thafs not true, though, just listen to this, 
in Boston, under oath, the following nations are asked: 

•0 Do you remember stating in connection with what 
other promise, were made to ye;, that there would bo no leg 
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action taken against you by Internal Revenue Service? 

"A Yes, sir. 

"Q Did you say that? 

"A Yes, sir. 

Q When you said that, you mean no criminal 
legal action? 

“A No criminal legal action taken against me by 
the Internal Revenue Service and that they would pay 
Jny expenses to came to trial. 

'Q Did you give that answer to that question? 

M A Yes, sir.* 1 

Now. is he telling the truth in Boston and here? 
Can you live with that? you know, you can ignore all this. 

You can just ignore it. And r, nowhere near tinished. 

Just with Mr. Thurlow. 

\ 

As I said, we can't go in with you. 

Coast Guard license. A third mate, he tells 
us, is a man who is equipped to run a small boat. Now, 
what does th man stand accused of right- now? Nothing. 

But what does the United states Government know aoout 
him? They know that on six separate occasions he engineorc, 

boats into Jamaica and smuggied marijuana into the united 
States. That's one. 

» ’ V °- ThCy knOW thilt ho * in conjunction with otherl 
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men, nobody here, mafia people whom we'll talk about later, 
went to Jamaica and sat down with a man called Big Jack— 
remember that name because you'll hear it from me more 
than once — and they discussed marijuana to Florida in 
return for boxes of grenades and machine guns. 

And you want to know something interesting? 

That man got off the stand with his third mate's license 
in his pocket. Nobody has taken an action against him. 

That is a stamp of approval. That's like taking an al¬ 
coholic who can't handle himself and buying him a sports car 
He tells us about a trip in 1971 aboard a yacht, 
here he pulls into Jamaica, he tells uu, and a boat pulls 
up alongside at night, marijuana is loaded onto the boat, 
and they xeave. Did he ever speak to anyone in Jamaica? 

No. Did he ever see anyone in Jamaica? No. Did he have 

anything to do with the Jamaicans or the purchase or the 
marijuana? No. okay? 

Now he talks to the agents. That's what he swore 
to here, by the way. But he tells the agents about that 
trip. Marijuana was obtained from Big Jack — you'll 
hear his name half a dozen times — in Jamaica on that 
trip. How does ho know it is Big Jack? ''Because,'' he 
said, «i remember it clearly. Big Jack's daughter was 
bitten by a spider" - remember that? - "and she had to 

t I - 
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t>e rushed to the hospital, and therefore we were held up. 

So, when I went back the next time to buy another load, X knev 
who Big Jack was." 

But he swore to you here, ladies nnd gentlemen, 
that he never met any Jamaican on that trip. Just a little 
inconsistency? Or an outright lie? You are going to have 
to decide that. 

Bob Higgins, Peter Hoyer. You probably don't even 
remember their names. They are two triends ot his that he 
imported into Florida for the purpose ofn&rijuana distributior. 
He tells us that Mr. Higgins drove cars tor him, that Peter 
Hoyer made trips for him, that the three ot them were involvec 
in various distributions of marijuana. 

No indictments, no charges, two ot his close friends. 
These trips that he was talking about were in the beginning 
of 1973 and the end ot 1972. Somebody playing God here? 

In somebody saying v»e'll indict him and not him? part of his 
testimony is believable and part is incredible? 

Then he tells us about Mr. Mitchell. Thurlow I'm 
talking about. He says Mitchell came to him and said he 
wanted seme assistance in rushing some money trom a bank 
robbery. Do you remember that? Thurlow said, "Absolutely 
not." And why, on page 282, did he say that? "Because 
that's violent," he said. "I don't have anything to do with 
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violence." 

i 

Mr. Thurlow would not do anything violent or have 
anythiigto do with violence. However, he has a triendship 
and an association and a criminal participation with a 
gentleman by the name of Bill Rose. Now, who is Bill Rose? 
See if you can remember all this. There is a lot ot it. He 
tells us Bill Rose is a hit man for the mafia, big man in 
the mafia, runs all the marijuana into Miami, runs all the 
cocaine in from Colombia, South America, supplies Fidel 
Castro with guns, has CIA agents working tor him, and any 
time you want to get out out of the country, he tells us. 
Bill Rose will fix you up with a little identification in 
two seconds flat for a few thousand dollars; he can do it 
all, he's got a complete criminal syndicate. 

Bill Rose introduces Mr. Mitchell, this tine, 
outstanding young man who isn't even charged in this case, 
to Bill Johnson and Brad Wills, and these four gentlemen, 
after Mr. Mitchell puts 25,000 into the syndicate, fly off 
to Jamaica and sit down with Big Jack, where they try to 
trade off machine guns and grenades by the boxful for 

marijuana, and he tells you in this court he'll have nothing 
to do with violence. 

What did he think the machine guns and the grenades 
were for? Souvenirs? You can accept it or you can ignore 

V'J 
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every one ot those li.-n. w« can't go m there with you. 

Py the v.v. 1 , ttat wan 1072, the trip to Jamaica. 

We are now in 1 *.»?••. i.»i never fern asked to testily 
betore a grand -jury n: out lull i.j *hnr.on or Wills. Ho 
has never boon indicted tor any ot then*? acts, nor have 
the mafia hit men that he told uu about. 

TIIF. crt'!’.?: !’•■> y'm ne.nn Thurlow? You said Mitchell 

MR. LA r'f TA: ? t ! I'* Thank you very much. 
Everything I said up to now has boon Thurlow. 

THE CCXJRT: I thought you meant that. 

MR. IJ\ RcriNA: Non** ot those mafia people have 
been indicted tor any ot t hi* norious crines we’re talking 


about. 


Tcr.-.-.y ; •*! ? : »• rx 1 ot his. Remember him? 


A lot of there n.r « % v« i'"'V ly have forgotten about. 


He and Tor. ~.y • ? 
got 500 poun ■. 


• ■':> of marijuana. He 


* ’• nor was Tommy Sv’ann 


indicted, nor ji>. • • : • ! • ** •■nunst Toenmy Swann in 

a grand jury or air-vt. t * !ir, 

I am not th*< at pi eking out perjury, but 


I bet, if I spent aii.-t i w»t», you, you’d have 


a i> w 


more. 


J \it tot-* ■ * ’ '* • 1 wh.^t 1 1 •• n.iul her** I'nnp.trrii 


to Boston, what I 


• * j t » vh.it h*- t *>!•! 1 In* 

81- 




• i* i * •»•#»•*, 


’ • .» M *i *,! 

*» » 4* r » 
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agents what about the roan? What about the man who sat here? 
Isn't he such a morally decrepit man that you can't believe 
him, based upon he himself, forgetting about what he said? 
Can you say that his testimony doesn't raise any doubts 
tor you, wouldn't cause you to hesitate in a matter of 
importance involving your family, one of your children, 
your husband? 

Do you remember he told us that he was rushed to 
a hospital in Maine, didn't know what it was all aiout, 
wouldn't admit that it was involving drugs, then he thought 
it might have something to do with drugs? Remember, this 
man has taken every kind of drug I ever heard of and some 
I haven't heard of. There were some initials like LSD, 

THC, mescaline,this-caline, and that-caline and cocaine and 
everything else. 

We are not here to bury him. That is not my purpose 
Wc can,t hurt h * !n * Remember that. The day he walked out ot 
here, he left. He is not being tried next week for this 
case. He is not a defendant in this case. He is a co¬ 
conspirator, not a defendant. Somebody chose to do that. 

But listen to this. I've got to read this to you 
too because this is the first witness that you are going 
to tHeraunc whether or not you can believe in determining 
Robert Wilner's innocence or guilt. j 

8j. • | 
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This man was taken to Jackson Memorial Hospital, 
which you might recall, Florida, because he was into a 
police station in Fort Lauderdale, said his emplcyer was 
chasing him down the street because he wanted him to marry 
his daughter, and someone was breaking into house with 
a gun. By the way, that is sad. I am not suggesting that 
this is funny, because it must have been instability at 
its greatest. And they brought this man in and he was 
violent and he broke screens and he wouldn't talk to them. 

And that is what I read into the record during the trial 

* 

about his medical reports 

"Acutely disturbed man, four days, brought in by 
relatives, out of touch with reality, delusional hallucma 
tions. In the past few .aonths the patient was approached 
by some men who wished him to smuggle heroin, but he felt 
very strongly that heroin was wrong. Yet he feared that 
it he did not comply with these demands these men would 
kill him. 

"In the days prior to admission here the patient 
reported three men burst into his apartment with a gun to 
discuss the smuggling of heroin with him. The patient ran 
from the room, found a friend who was going to 2>rt Lauderdale, 
drove to that city with him. In Fort Lauderdale he felt 
he was still besng followed by the same men, so he turned 
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himself in to a police station. The police thought ho was 
intoxicated and locked him up tor drunkenness. 

"The following day the girlfriend and his employer 
picked him up." I am going to skip down a little bit. 

"In our emergency room, the patient was quite delusional, 
stating his boss had been trying to force him to marry the 
boss' daughter. When asked about drugs" — listen to this — 
"his response was that while in Maine the patient belonged 
to several groups forpthe help of drug addicts. He presently 
felt very strongly against the use of drugs." 

Do you know when this was? This was in between 
two trips he made to Jamaica. 

"He poked his finger into screen holes, he is 
uostile, threatening, he feels that he had a bad trip on LSD, 
he told one of the doctors." 

And the final diagnosis: "Acute paranoid schizo¬ 
phrenic." 

No doubt? That wouldn't make you hesitate in 
a matter of importance to you or your family, along with 
all the rest of it? 

You know, interestingly enough. Agent Wall took 
the stand and he proved Mr. Thurlow committed two other 
very important lies, and I'll tell you why. Agent Wall 
interviewed Mr. Thurlow, and when he interviewed him Mr. 
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Thurlow told Agent Wall that he and Robert Wilner together 
v/ent to Jamaica, Robert Wilner purchased marijuana, 600 
pounds, and Robert Wilner paid the man $5,000. 

Do you know what he said here? He swore to you 
here under oath that he never saw Robert Wilner in Jamaica, 
he was never there with him and he can't even tell you if 
he was ever there. New, why did he make up that story to 
an agent in the middle of 1973? Was he trying to sell 
something? 

s t « • 

Item number 2. He tells Agent Wall that he 
was hired by the corporation. Air Seas Charter, and they made 
the following deal with him: Each and every month they 
would write out a check for $1,300 and give it to him. He 
would take the check, endorse it, cash it and give Robert 
Wilner the $1,300. Okay? 

This is what he told Mr. Wall. But, see, he thought 
about this after a while and he realized that a check that 
is made out to someone else and clears through a bank, thert? 
is a way to get that copy. So now he can't say that, can he? 
So he tells you under oath that he never received the check 
tor $1,300, never cashed the check tor $1,300, and never 
gave him the $1,300. Just a mistake? Just mistakes? Do 
you take a man’s life away based upon this kind ot testing' 1 

I am going to break it up a little bit. ■•'he 
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2 

indictment in the tirst count charges a conspiracy beginning 


3 

on the 1st day of August, 1971, and running to December, 1973 


„ 4 

The dates are important. I submit to you that one of the 


5 

charges you are going to be given here is that you must 


6 

determine whether there is one conspiracy here cr more than 


7 

one conspiracy, if you determine that there is more than 


8 

one conspiracy within the time period from the 1st day of 


9 

August, 1971, until December, 1973, you must acquit the 


10 

defendants on count 1. 


11 

Now, I submit to you that you have heard evidence 


12 

in this court that had nothing to do with Robert Wilner and 


13 

a lot of other people sitting here introduced as part of 


14 

the government's case, i am going to get very technical 


15 

with you and I am going to ask you to think about this. I 


16 

submit to you that the government's proof shows a half dozen 


i 17 

different distinct conspiracies, if believed. 


18 

Remember, in August, 1971, the trip down to Jamaica, 


19 

no one even knew Robert V.'ilncr then, according to the testimor 

y. 

20 

Wore than one conspiracy within this tirst count and you 


21 

must acquit each and every defendant of that count. 


22 

Gerald Mitchell, the second witness. Mr. Mitchell 


» 23 

had a terrible affliction in that he stuttered, as you all 


24 

remember, and the examinations wore probably were tiresome 


25 

to you because quest iois had to be repeated and answers had 



o •- 
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to be repeated, and it was very diificult for him in front 
of all these people to have to stutter like that, I'm sure. 
However, in return for all that, and for all he 
•did in this case, he wasn't charged as a defendant in this 
case either. So I don't really think he is terribly upset 
over the week that he spent in this courtroom. 

But what of Gerald Mitchell? Because he is the 
second major witness. You will recall that Mr. Mitchell 
was driving down the Jersey Turnpike and a young state 
trooper, whom we met, pulls him over, smells marijuana, 
arrests him, and brings him to Salem County, which sounds 
like it should be a western song. 

They hold him in no bail the first night. Thereatte 
he is held in $35,000 bail, and suddenly he writes a letter 
to the District Attorney, he tells us. Where is the letter? 
He doesn't know. What did he sav in the letter? I don't 
renember. What was the content of the letter? I have no idea, 
But after sending that letter. Detective Coyle 
comes to the Salem County jail, you might recall,and interview 
him. The following day he brings Agent Bankhead and Agent 
DeMico and they interview him, and then suddenly, mysteriously 
within the next 24 hours, he pleads guilty to a charge, the 
La^l is reduced from $35,000 to $1,000, and somehow his 
mother and dad sent the thousand dollars up, and there it 
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2 

Why did they send it up? Well, it didn’t have 

3 

anything to do with the bail, he said as an afterthought; 

* 4 

it was just fortuitous that that money came up. It was in- 

5 

tended for the lawyer that he had in New Jersey, but it 

6 

just worked out well. 

7 

Why did he do it? To get out? Absolutely not. 

8 

It was the last thing that he ever intended to do, as you 

9 

might recall, get out of the Salem County ^ail. 

10 

But they get him out of the Salem County jail. 

11 

Well, what did he do? He goes up to the Rye Hilton, and 

12 

this you didn't hear about in the government’s case on the 

13 

direct testimony. Think about why they left this out, as 

14 

I'm telling you, please. 

15 

October 12th he goes up to the Rye Hilton, rents 

16 

a room, calls Mr. Wilner, calls Mr. Mecca, and when they 

1 17 

come to the room, "Maybe I threatened them, maybe I was 

18 

very, very ugly, I con't recall whether or net the agents 

19 

told me to threaten them, there was no recording in the 

20 

room," he says at page 776, he never gave anyone any authorize 

21 

tion to put a recording in the room. 

22 

That's what we got for 20 minutes on the stand. 

23 

He didn't remember what he told Mr. Wilner, he didn't remember 

24 

what Mr. Wilner told you. You remember, we went through 

25 

an afternoon one day with this young man where he wouldn't 

6( 
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remember a thing. But we showed him a paper that he signed 
that authorized the agents to place a bug in the room, and 
he signed it under one ot his tictitious names. Why he 
uses three or four fictitious names, I don't know. He 
didn't explain that to us. 

Now he remembers, after about an hour ot this, 
that they put a bug in an air vent in the room. Not a word 
of this now on direct. And he said Mr. DeMico was there. 
Where is the recording? Where is the recording from that 
bug? What was the matter with it? Did it work or didn't 
it work? Why didn't Mr. DeMico take the stand and tell you 
that it didn't work or tell you it did work? Why haven't 
we seen it? What did Mr. Mitchell say in that room that 
they couldn't let you hear? Why did he lie about the bug 
and the authorization? 

I have fabricated stories in the past on many 
ocasions." I'm quoting Gerald Mitchell, page 786. "I 
have fabricated stories in the past on many occasions." 

He is the kind ot man that they want you to rely upon. For 
pages, he told us that he did not recall ever asking Thurlow 
to dispose ct any bank robbery money, never did anything 1 1 *. * * 
that. However, pages later ho remembered that he borrowed 
a thousand dollars from a Frank. 

Frank who? He didn't remember his last naru*. Aril 
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he offered this thousand dollars to Thurlow. Why? Because 
he owed him a thousand dollars. And Thurlow refused it. 

Why? He doesn't remember. He might have made ip a story 
about it, but he doesn't recall. 

Do you really believe that? Are you going to buy 
tnat or do you buy what Thurlow said about him? Remember 
what Thurlowsaid about him? His girlfriend got knocked 

up and he pulled a bank robbery. I'm using those words because 
1 s what the record says. 

I don't blame him for not admitting that here. 

That is aiery serious crime, a bank robbery. But he choose 
to take the stand. And if you think he lied, then treat 
it as such. you are going to have to determine when he is 
telling the truth and when he is not. That is a frightening 
thing tor you to do. 

"I rode the stolen car once," he said. "i turned 
it over, but I wouldn't do it if i know the car was stolen, 
because that is illegal, against the law," he said. 

in Salem County he took a plea where the maximum 
sentence was eight years. He got probation, never went 
back into Salem County, never asked anybody what he *as 
going to get, never spoke to his lawyer about it, didn't 
really care. He said, on page 800, "it really didn't make 
any difference if i got any more time." 
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Let me tell you something. It that's true, it 
what he says is true, it really didn't make any difference 
that he got more time, then you shouldn't accept his 
testimony, based upon insanity, because I've never met the 
man who wanted to walk into a jailhouse and have the doors 
closed on him. it didn't make any difference, he sa^d, 
wasn't doing it to help himself, never asked anybody, never 
spoke to Mr. DeMico about it, didn't ask his lawyer, didn't 
hear the judge say anything about it — not this judge, 

I mean the judge in Salem County — didn't hear the prosecutor 
say anything about it, just fortuitous, he said, lucky. 

October 9, 1973, one week after the Rye Hilton, 
he comes into this building, goes before a grand jury, 
testifies to facts which suggest that he's been involved 
in a lot ot criminal activity, and he says, "i thought I 
was going to be indicted. I didn't know that I wasn't going 
to be indicted." Never asked, never cared. 

He admitted rehearsals by government witnesses, 
he admitted a dry run in this courtroom, where they brought 
him in and sat him down and showed him the way it works. 

And they put him. Palmer and Thurlow together for the weeks 
that we've been on trial, and they had dinner together 
and they sat in rooms together, and he, Mitchell and 
Thurlow on many nights had dinner together, but they never 

50 
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once discussed any tacet of this case, ladies and gentlemen, 
they never once discussed anybody in this case, ladies and 
gentlemen, they made sure that for the nights and the days 
that they were together they never once mentioned anything 
about this case. 


Buy it. Buy it. Chew on it. See if you can live 
with it. See if you can take his freedom away with that 
kind of answer. 

Do you remember the signing of Mr. Wilner's name 
on the document? He didn't sign that, he said. And I made 
him write his name out. And again, four or five pages later, 
he said, "That's my signature. That's mine. I put Robert 
Wilner's name on there. But he gave me permission. I 
wouldn't forge it or anything." 

Look at this. Who wrote this? Did he write this 

one? You can't even read it. Somebody rubbed it out. You 

can just see a little bit of the "Wilner" on this rental 

car agreement. Did he write that? Did Wilner write it? Did 

Mitchell sign it? Did Palmer sign it? Take a guess. You 

can take a wheel of fortune in there, spin it around, and 

it it hits the right number then you can put it in category A 

because that's basically what you have here. It is like one 

of these quiz programs some of the ladies watch during the 

day, where they spin the wheel, and it it gets to the right 

J ± 
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number you win. That's basically what you have to do with 
these witnesses, and nothing more. 

We spent a day of evasiveness with Mr. Mitchell 
like you couldn't'believe. He told us that he met Stretch 
Gray on one occasion. Remember Stretch Gray? That he 
mot the man at Thurlow's house when he nd Stretch Gray 
were house guests. — that's not an important point, it's 
another lie — and he never once mentioned marijuana or 
any drugs to Stretch Gray. 

Months later, after he was arrested, he tells 
the agents that he can give Agent Bankhead information on 
Stretch Gray being involved, and he tells him about how 
they discussed marijuana. Which one? Which one? Spin the 
wheel. Fictitious names, many fictitious names. Robert Wilner 
used one, Robert Wilner. Mescaline, LSD, Dextadrine, other 
drugs. Remembers events in 1973, he says, clearly, but 
he can't rememoei what happened three weeks ago too well, he 
tells us. 

But in 1973, after this indictment was returned, 
after each of these young men were brought into this building 
andpleaded not guilty, after their families went down and 
retained lawyers, Gerald Mitchell showed his true colors. 

And you remember the hours of testimony on this, where he 
wouldn't admit that he called Mecca, he wouldn't admit that 
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he said this and he wouldn't admit that he said that. But 
you heard it. You heard every word of it. You heard it 
right here, sitting right up here. You heard this man's 
voice, and because or his affliction there is no way that 
that could be somebody else. You heard what he said. He 
called Mr. Mecca, and the first words out of his mouth werQ 
"We have 1;o get together to talk, huh?" says Mecca. "We 
have to get together." 

Who is this? Jerry Mitchell. "We have to do 
something," he says. We have to get together and talk about 
that. I think we should get together and negotiate something. ' 
This is a man who wants you to believe that he is being 
bribed. This is hard extortion, nothing but. 

"Whatever you want. I don't know what the deal is. 
Then we better get together," said Mr. Mitchell. "It's 
up to you," says Mr. Mitchell. "We are gonna get together," 
said Mitchell. "Let me give you a call." This is the end 
of the first call. 

"Mecca: All right. When will I hear from you?" 
"Later this evening," says Mr. Mitchell." Then he hangs up. 

Now the second phone call comes. He must have 
smelled a rate, so he refuses to get on the phone again 
and he makes Bob Vissa get on the phone and act as an 
intermediary, pans the questions back and forth, and he 

Jii 
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makes his demands, and it took hours to get him to admit 
it, but the purpose of the call, and it is right here 
in the transcript, I don't want to read page after page 
to you, was to get money, and he wanted $8,000, and it 
oetter be in Boston by tomorrow morning, he said. 
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Then the phrase is used, "Or a lot of innocent 
people, a lot of innocent people —" I want to get the 
exact words. 

"He says he's going to, if he doesn't got the 
money, he's going to hang everybody, he's going to hang 
innocent people." $8,000, hard-core extortion. 

After he got out of this case, after agreeing 
to be a government witness, he extorted $8,000. And you want 
to know something, he has never been charged with that 
serious crime. How do you like that? 

Now you want to hear the ultimate perjury right 
here three different times, this man in this courtroom, not 
in Boston, not anywhere else, right in front of you? 

Did he hear Vissa say the words "hang innocent 
people?" That's what the question was. 

Early in cross bj said, "Yes, I heard him, but 

what was I supposed to do, stop him?" 

Later, the following day, or the day after that, 

Mr. Lanna is examining him: 

"I think you already told us on Tuesday or 

Wednesday when Mr. La Rossa was examining you," this is 

the question, "that you heard Mr. Vissa say that if he 

% 

doesn't get the money, or words to that effect, he is going 
to hang innocent people, isn't that true? 

3b 
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"Q You don't recall giving that answer? That 
was on May 15th. 

"A Yes, sir." 

Now later on on the following page, "Do you 
now, on May 17th, remember Mr. Vissa saying in your presence 
that if he doesn't get the money you are going to hang 
innocent people? 

"A Yes, sir." 

Which one do you want? You can have three 
yeses and two nos. Within 15 pages you've got three yeses, 
two nos, and if you go back another hundred pages you've got 
a yes and a no. 

No reasonable doubt yet? 

Now, ladies and gentlemen, you know that 
Mr. Wilner and the ether defendants need prove nothing in this 
case. You will be charged that they have no duty to do any¬ 
thing. I could waive this summation. You probably wished 
I did. I can waive an opening. I don't have to examine a 
witness. Mr. Wilner and the other defendants have no 
responsibility in this court whatsoever. 

Now, I chose that he not testify in this case and 
he didn't. And I did so based upon the government's case. 

Now, Judge Lasker is going to tell you that he 
has every rifht to do what he did. It is our system and you 

J 1 
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nay not infer anything wrong from it. In fact, you ought 
to thank us. We would have had you here for another week. 
Now, that's the law. 

I believe there are two things that the govern¬ 
ment is going to talk about in their summation and I don't 
get a chance to answer it so I want to answer them quickly. 

You might say, how do I know what they are going 
to say? I'm not a mystic, but a few cliches have developed 
over the years and we hear them very often in these kind of 
cases and I suggest you are going to hear them today. 

One of them is, "I don't want you to take home 
Mr. Mitchell, Mr. Thurlow and Mr. Palmer, I wouldn't take 
them home, either. We are not saying that they are nice 
people. However, who else could we bring to testify against 
these people? We can't bring clergymen, we can't bring 
businessmen. We have to bring the kind of people that 
associated with them." 

That is going to be the first argument. All 

right? 

•0 

Stop and think about that for a minute. I don't 

care what they are, you still look at what they were, who 

they are and how they testified here, that's what's important. 

% 

And the second thing they are going to tell you 
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is that this proves everything that every witness said, 
that these corroborate each ai«d every fact that occurred in 
this case. And I say to you, don't buy it, don't buy it. 
Because when Thurlow and Mitchell were arrested, you 
remember some of the testimony that was here, in one 
instance they told someone they hadn't met the other people 
until April and in another case later than that. 

I 

This case was woven around a legitimate business. 
There is no question about the fact that there is a 
corporation called Air Seas Charter. Interesting that you 

! 

didn't get any papers since they are filed. Interesting that; 
nobody bothered to prove to you who really owned the plane 
and who really owned the boats and how much financing was 
on the boats and how legitimate a business it was and whether 
there were contracts to do deep sea fishing on these boats 
and whether the scoundrels that worked for this corporation 
used the transportation available to them, brought h 
marijuana and to save themselves, brought in people that 
nobody puts in any of these places. Remember that. There 
is no one who could say that Mr. Wilner had marijuana in his 
hand, except one of them. . Remember, they had tracking 
devices in planes, they had surveillance agents. Not one 
time does an agent come into this court, not one agent and 
say, "It's true what they say, I saw A and B together." 

jij 
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Do you think that would have taken such time? 

Mr. De Micco could have just skipped over to the witness 
stand and told us in two minutes so vc could have had one 
witness on the stand that wasn't so tarnished, that maybe 
you could believe. 

I am going to tell you '-’hy Mr. De Micco didn't 

take the stand. That comes. 

So the exhibits don't corroborate anything. They 

prove that Mr. Wilner was in Florida and in certain of these 

places, but not that he was involved with Thurlow and 

Mitchell and Palmer; no. Don't buy that argument. 

Mr. Palmer — I am almost finished — Mr. Palmer 

is a throwback to the old bush pilot, I guess. Smiling Jack, 

in the publishing business. Interesting man, you know, 

bouncing his Piper Apache off the hard pan of Williams 

Island to see if it was hard enough and whirling up into the 

air again. interesting man. A pilot teacher who, from 

January 1972, begins to teach Robert Wilner how to fly. 

In 1972 and all through the year in the many 

hours that two people are up in a plane together at an hour 

at a time, nobody to interrupt you, no telephones, nobody 

to talk to you, just you and the instructor, all of those 

% 

hours, including visits to Mr. Wilner's home, including 
luncheon appointments, the word marijuana is never hoard. 


JLUU 
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Not once. 

Then Mr. De Micco meets Mr. Palmer and says, 

"How would you like to be on our side," or words to that 
effect. "How would you like to join the team?" 

Since he has been an adventursone kind of guy 
he thinks it is a nice idea. In addition to that, there is 
probably a reward or a promise of a reward or maybe a hint 
of a reward or as Mr. Palmer calls it, reimbursement for 
expenses and time. Okay? Still Mr. Palmer says no. Okay? 

So Mr. De Micco takes Mr. Palmer to his boss and 
his boss and his boss hears the story. Now, what does his 
boss do? His boss owns a flying school that is teaching 
Mr. Wilner how to fly and obtaining money from him, so when 
the boss hears the story he says, "Mr. Palmer, you should 
do it, get involved, get rid of one of these pupils, we are 
making too much money anyway." So he almost insists that 
Palmer does it and Palmer does. 

Within one day, ladies and gentlemen, after over 
a year of being together with this man, within one day he 
tells you that in a 45 minute conversation not only do they 
mention marijuana — they haven't even talked about it for 
a year — but they talk about smuggling it,they go into the 
operation, they talk about how much money he can get, they 
talk about 60,000, 10,000, 5,000. And here is what he 
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remembers, lie doesn't remember who said it, he doesn't 
remember who at the table said anything about marijuana or 
about money, he can't point his finger to anybody, he 
remembers this phrase, "smuggling marijuana into the United 
States has a high money potential." 

How is that? That is right out of the Wall 
Street Journal, isn't it? 

So he finds out that he can't get a reward in 
marijuana, he naturally backs off the team. Up to that 
point he was trying to be a good citizen. 

Now, I am going to tell you why Mr. Palmer lied 
to you and I'm going to prove it to you. 

Mr. Palmer told us that after March he met 
Mr. De Micco each and every month once a month at least 
from March until December. Dojou remember? And what did 
they talk about? They had casual talks. De Micco asked 
him about Kilner, do you see him any more? He said no. 

That's all. Except for one thing. Mr. De Micco, in July, 
finds out from Mr. Thurlow that Palmer flew the plane on the 
May — I am sorry, not from Mr. Thurlow, he finds out in 
September from Mr. Mitchell that Mr. Palmer flew the plane. 

Now, does that upset Mr. De Micco to know that 
Ins old informer is now flying marijuana all over the world? ! 
Not at all, according to Mr. Palmer, because he contin-:.-. M* * 

-1 vJ tS , 

• i 
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monthly visits. And Palmer takes a load in August and 
September all by himself. 

Vou see, he really didn't need any help. ,i e 

didn t need this team out in the water mrf k 

tne water and boats or anything, 

he had a plane. He could fly right to Connecticut. 

Now, ,o you believe that Mr. De Micco doesn't 
say a word to Mr. Palmer about that? Do you think 

Mr. De Micco stamped his license to bring that load in in 

August and in November after finding out in Septomber that 

Palmer was in on it, according to Mitchell? How do you buy 
that? 

Here is Palmer's testimony. ' Palmer brought in 
700 pounds, he paid 510,000 for it. This is the greatest 
profit margin I have ever heard of in anything. He paid 
$10,000 in Jamaica for it, somebody paid for the gas, he 
flew the stuff to Connecticut and he got 5150 a pound, which 

" r °“ 5h aUabcrs »»t to 5105,000 and the u. S. 

customs Department - and this is in evidence - serves a 
notice of penalty on him, fining him 5500 for coming into 
the United states and not clearing customs. Okay? That is 
a bit of a drop in the bucket when you just grabbed 105 thou. 

Never has anyone asked him to pav the 500, he 
offered to pay the 500 and nobody at this table has 
suggested to him to pay the 500. After all, he is part of the 


i . ' r i 
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team now. 

Then we starts- to get into the money he made 
and where it is. Was it in a vault? And that's when the 
trouble started. Do you remember that? He said, I refuse 
to answer, I take the Fifth." 

"Did you put the money in your tax return? 

"I refuse to answer, I take the Fifth." 

We all knew he meant he refused to answer on the 
grounds that his answer might tend to incriminate him under 
the Fifth Amendment of the Constitution and he has the right 
to do that. So everybody sitting in this courtroom must have j 
said tc themselves, the man is trying to protect himself 
against an eventual indictment for taxes. Okay? 

So we get to a lunch break. Everybody goes out 
to eat lunch, but apparently Mr. Palmer didn't, because 
Mr. Palmer comes back into court and through his attorney 
announce:, to Judge L<sker that he now wants to answer the 
questions. One hour later the fears were wiped from 
Mr. Palmer about tax evasion and he was willing to take the 
stand and answer all the questions. Okay? 

Do you remember that? Up until that point ho 
told us what he wanted and that's what it is. 

You also ctuoht a little lie from Mr. Palmer 
right in front of you, ladies and gentlemen. I say a little 

lU‘i 
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lie. I don't know if there is such a thing as a little lie. 


He was caught. aver expected this. 


This is cross-examination. He just came back. 


"Mr. Palmer, you changed your mind from 12:30 


until now on whether or not you should answer these questions, 


right? 


"A Yes. 


"What made you change your mind?" 


Listen to this: 


"Well, at present I have a chance to clear my 


conscience and tell everything, be honest, get it all off my i 


chest at this time.' 


That's the publisher speaking. 


"Is that the only reason? 


"A Yes. 


"Did you discuss with ycur counsel what the 


rcoerne ware in changing your r.ir.d or did he aive you c.rr 


advice on why you should change your mind other than cicarirv 


your conscience? 


"No. 


"Didn't he tell you he didn't want your tax return 


before this jury? Didn't he tell you that? 


"No. 


"Did he tell you he did not want the government 
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"A No." 


Okay? Very specific questions and answers. 

Now we have a side-bar and t,udge Lasker comes 
back and tells the following statement: 

Ladies and gentlemen of the jury, I wish to 
advise the jury that in the side-bar conference before the 
last one when I summoned counsel over there to discuss the 
questions that arose by Mr. La Rossa's questions, 

Mr. Silberkleit," who is the attorney for Mr. Palmer,"upon 
my questioning him as to what discussions he had with 
Mr. Palmer during the lunch hour, advised the Court that he 
had advised Mr. Palmer that it was not in Mr. Palmer's 
interests to have his 1973 tax return pulled, as the 
evpression goes." 


How is that? There is a lie right in front of 


you. 


Now, the next question. 

"Did you hear that. Mr..Palmer? 

"A I did. May I say somethino? 

"The Court: Yes. 

"The Witness: When I talked to my attorney I 
did not no over the exact particular.., I didn't sit down and 
‘jo over it thoroughly with him. 


101 ) 
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"Q That was about three-quarters of an hour 


ago, wasn't it? 

"A Sure. 

"Q That you hat] a conversation wi*h him? 

"A Yes. 

"He's not lying when he makes that statement. 


i3 he? 

"No, but I'm saying tr...L I do not have a complete 
understanding with my attorney at this time." 

Do you accept that? That doesn't raise a doubt? 

There is one more thir.o we have to talk about 
and I am finished. I apologize, but since I am last, I had 
to sum up some of this stuff. 

There is one other t **: t * r wo heard, and we are not 
going to ignore it, and that's the tapes. You recall the 
tapes. 


Now, tapes tel. '' ire 

all know they exist, we have .ill 
know that deletions are per.: *e, 

possible, we read about witnesses 
determine accuracy of tapes, hew 
erased. 


•v ruch in the news. T ..'c» 
be, -one aware of them, we 

Miuw that additions are 
being subpoenaed to 

w,, ro wiped out or 


What happened I.* 

of January 30, 1973 when c»u» 


" ;-lt happened to the tape 
’ ,r * •’aimer went to 


10 / 
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2 

Mr. Wilner's house? You remember that. That is the key to 


3 

the tapes. I promise this is the last thing. You must all 


4 

be awfully tired. 


5 

"Did you hear the tapes in this case," this is 


6 

the question, "as they were being played to the jury? 


7 

"A Yes. 


8 

"You heard them before then? 

• 

9 

"A Yes. 


10 

"Did you ever tamper with those tapes? 


11 

"A No. 


12 

"Did you ever speak into that tape after it was 


13 

prepared? 


14 

"A No, I did not. 


15 

"Did you ever say to Mr. De Micco, 'why don't 


16 

you run the tape and maybe I can fill in'? 


17 

"No, I did not." 


18 

He is then given a document to refresh his 


19 

recollection from, one that he saw a day or two before. 


20 

"Does that refresh your recollection that you 


21 

said, 'Why don't you run the tape and maybe I can fill in'? 


22 

A Yes, it does. 


' 23 

"Do you see that? 


24 

A I did. May I explain?*' 1 


25 

Then he goes on to toll us that ho was at th- 1 1 
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Purchase Country Club and it was not a successful recording, 
he said, and evidently there were portions that were not 
intelligible on the tape, "And I said, made the statement 
to Mr. De Micco that if he let me listen to the tape I could 
fill in with my own words, not on the tape but just to him, 
what I thought might have been missing from the tape but not 
on the tape, not to be transcribed on the tape —" I am 
reading this word for word — "and if you can read further 
in the document you would see that they never did run the 
tape. It does say that. Mr. De Micco intended to run the 
tape, but he never did. 

"Q Are you telling me when you sat down in 

that car or wherever you were with Mr. De Micco, Mr. De Micco 
told you the tape was unsuccessful? 

" Yes. 

"Was every word that you and Mr. De Micco said 
to each other recorded?" 

They had a recorder between the two of them. 
Apparently Palmer wasn't aware of that until after it 
happened. 

"A I believe so. 

"Is this a true transcript of that recording? 

% 

"A I would say ro." 

Then we come down, "Refore you said fill in the 

lOu 
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tape or chords to that effect, Mr. Palmer —" I am referring 
to the transcript now — "that is on the first page of that 
statement so it had to be before that?* 

I am asking him where it says tho tape was 


unintelligible. 


"A Then it is not on here. 

"It is not on there? 

"A Right. 

"Is there a word on that transcript that says 
in words or substance about Mr. De Micco told you that the 
tape was unsuccessful? Yes or no? 

"A In the entire transcript? 

"Q That is correct. 

"A Not directly, no." 

The Court then says, "Mr. Palmer, find it. 

This is what we want to know. U’c are trying to find out what 
the facts are." 


Mr. Pykett got un and stipulated, "I think we 
can stipulate that there is nothing contained in that trans¬ 
cript that refers to the tape." 

Now, why didn’t Agent De Micco get up on the 
stand? Isn't he the nexus here of all this? Couldn't he 
tell us if all of this was true or not? why did ho sit hero | 
in the courtroom or sit in the well of tho court or outside | 

L10 
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the well of the court day after day and not get up and say 
yes or no? Is it because he wasn't willing to say something 
that wasn't true? Is it because if he took the stand w e 
•would have put the lie to all of this? 

These two are bright young men. You know that 
if De i-Iicco corroborates these three after the way they came 
off on cross, doesn't he put him on for five minutes and say, 
"What happened to the tape at the Rye Hilton? It wasn't 
successful. What happened to the tape on January 30th? It 
wasn't successful?" 

Did you hear any of that? Did you hear an agent 
get up and say, "I placed a tape recorder or bugging device 
on Mr. Palmer's chest, activated it, put it on in such a way 
so Mr. Palmer couldn't remove it or shut it off, then 
immediately after the conversation was complete, I deactivated 
the tape recorder, took possession of it and Mr. Palmer 
r. e* ver s aw it"? 

You don't know right now whether Palmer has had 
that tape for the last year, you don't know who has had it, 
you don't know if it is Bob Wilnor's voice or anybody else’s 
voice on there. You don't know because they wouldn't take 
the stand. 

Mow, this isn't me against Mr. Do Micco, but what | 
I am saying to you is that if they weren't willino to do ihat,j 

li J. 
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you can’t ruin his life, not on those three men. 

Remember your oath, remember your conscience. 

If you follow your oath and you find that there is no 
reasonable doubt, find him guilty, but dear God, if yo u 
find there is a reasonable doubt, have the guts to come bach 
in here and send him home. It’s as simple as that. 

I am sorry I was so long. 

Thank you. 

THE COURT: Thank you, Mr. La Rossa. 

May I see Mr. Truebner and Mr. Pykett at the 
side-bar and any counsel who want to come up. 

(Discussion off the record at the side-bar.) 

(In open court.) 

THE COURT: Ladies and gentlemen, there is one 
more summation to be made, of course, by the government. 

Which will take perhaps an hour and a half, maybe not quite 
that long. I think the best thing for us to do, although it 
is early, is to go to lunch now and get back here early and 
listen to the summation of counsel and my charge. That 
won’t take us any longer in total than it would otherwise 
and we will save the morning break that way. 

We will adjourn at this moment, which is five 

minutes of twelve by the clock of the court, 'and return here 
at ten minutes past one. 


(Luncheon : < c<-~r .) 


j i ' 
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TIIE CCURT: Ladies and gentlemen, I hope I didn't 
overwhelm you by saying betore that my charge is 40 pages 
long. Actually that is by no means a long charge, but it 
is long enough, in those days, when the law has become more 
complicated than it was 'in pioneer days, it is highly 


desirable tor a judge to read his charge so that there is 
no doubt in his own mind about what he is going to say, 
so that he takes into consideration everything that the partic 
want him to bring to the attention of the jury, and so that 


s 


the law is stated as clearly as possible. 


I say all this only because I would prefer to 
sit and talk to you the way I am doing now. i think it is 
a more effective way of communicating. But I don't think 
that i will be able to do that. I also say it because, 
since I am going to read my charge, I may get going a little 
too fast. If i do, will you please raise your hand so that 
I will know and be able to slow down, because I want you to 
pay attention carefully to what I have to say in this charge. 

The game has been played. You have to judge it 
now and you have to know what rules to apply to the situation 
m order to bo able to do justice or render a true verdict 
as you swore that you would. 

% 

Now, ladies and gentlemen, before I commence my 
charge proper I want to remind you that as a result of my 

llo 
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action, for reasons with which the jury is not concerned, 
the following facts are to be remembered: 

First, I have stricken from the record, and you 
.are not to be concerned with, any evidence relating to 
the events of August, 1971, or August, 1973. 

Second, since I have excluded from your considera¬ 
tion the events of August, 1971, i have stricken from the 
indictment overt act number 1, which relates to those events. 
In my charge proper I will point out to you the significance 
of the overt acts in the indictment, and when we deliver 
the indictment to you we will, in order to be sure that 

you do not take overt act number 1 into consideration, blink 
it out. 

Third, I want you to remember that the charges 

in count 2 no longer apply to Nicholas Calabra or Steven 
Smith. 


Ladies and gentlemen, now that you've heard 
the testimony and the arguments of counsel, the time has 
come to instruct you as to the law governing the case. You'vcJ 
been chosen and sworn as jurors in this matter to try the 
issues presented by the allegations of the indictment, 
and on your determination of the facts, and I stress the 
vordr "your dotcnr.ination, " to decide under the law as 1 
shall instruct you whether the government has proven any ot 

li'i 


SOJTMEPN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
EOLEV SQUARE. HER YORK. N Y. CO T4SA0 










1 


jgh8 


2107 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

t 

17 

18 

19 

20 
21 
22 

23 

24 

25 


the charges ot the indictment against the defendants or 
any ot them beyond a reasonable doubt. I will discuss those 
charges with you in a moment in detail, but before that 
I want to give you a tew important instructions. 

First, that you are to perform your duties as 
jurors without bias or prejudice to or tor anybody, whether 
the government or any ot the defendants. The law does not 
permit jurors,, and you wouldn't want it to permit jurors, 
to be governed either by sympathy or swayed by prejudice 
or public opinion. In that connection I want to point out 
that although this case involves marijuana, the subject 
matter of the case has nothing to do with yourdeliberations 
except that as one of the facts you must find as to 
the substantive count, count Z that indeed what was 
possessed was marijuana, but you do not find the man any 
guiltier or any less guilty because of the nature of the 
charge. You only find him guilty if the government proves 
the elements of the offense which I will specify for you 
hereafter. So your personal attitudes on the subject about 
which I examined you at great length, it seems to me, when 
this jury was chosen, have nothing to do with the issues. 

Second, we start with the proposition that we 

% 

started with at the outset of this trial, that is, that, the 
law presumes every defendant to be innocent ot any charge 

IxJ 
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against him. You will recall that when you were selected 
I specifically asked each one of you if you could enter 
into the discharge of your duties presuming each defendant 
to be innocent^unlcss proven guilty beyond a reasonable 
doubt after your own deliberations, and each of you gave 
me the answer yes. 

This presumption of innocence is sufficient to 
acquit any defendant unless and until you as jurors have 
unanimously satisfied yourselves beyond a reasonable doubt 
of that particular defendant's guilt on that particular charge 
from all of the evidence which has been presented. The 
burden, or responsibility, is on the government to prove, 
it it can, each defendant guilty beyond a reasonable doubt 
of every essential element of each crime charged, and I 
will of course advise you later m this charge just what 
elements there are to each enne, 

Third, I also want to remind you of what I 

» 

mentioned at the outset of tnc trial, that is, that the 
existence of an indictment docs not constitute evidence 
against any defendant but is merely a method of bringing 
a charge against him. The indictment in this case contains 
two counts, as you know. Each count contains a separate 
crime, which I will describe to you later, and they, the 
two crimes, must be considered separately. 

ill) 
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Equally if not more important is the observation 


3 

that the indictment names seven defendants, actually eleven 


4 

defendants, but seven are on trial. They are the persons 


5 

whose guilt or innocence you must announce in your verdict. 


6 

In the determination of innocence or guilt you must bear 


7 

in mind that guilt is personal. The guilt or innocence or 


8 

a defendant on trial trial before you must be determined 


9 

separately with respect to him, solely on the evidence 


10 

presented against him or the lack of evidence. The case 


11 

of each defendant stands or falls upon the proof or lack of 


12 

proof of the charge against that defendant and not against 


13 

someone else. 


14 

Now, i have said, and the lawyers have said many, 


15 

many times throughout the case, that the government has 


16 

assumed the burden of proving each defendant guilty beyond 


17 

a reasonable doubt. Let me define that important term for 


18 

you at the outset. 


19 

A reasonable doubt is not a vague, speculative 


20 

or imaginative doubt. It is a doubt which, as the phrase 


21 

suggests, is based upon reason and which comes either from 


22 

the evidence that has been put before you, that you've heard 


23 

and seen, or from the lack of evidence, that.youhave not 


24 

h' ard or seen, it is a doubt which a reasonable man or 


25 

a woman might entertain. It is a doubt, and I think this is 



i 1 . 
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the best definition, which would cause reasonable men and 
prudent men and women like yourselves to hesitate to act 
in relation to matters of importance in your own private 
lives. 

Let us say that you have an important decision 
to make. How do you go about making that decision? You 
think about everything you knowzbout it. You think about 
everything that you would wart to know and you haven't 
been told. And you say to yourself, “Do I have enough in¬ 
formation? Do I have enough dependable information so that 
I’m ready to act?” If you say I don't, then you have a 
reasonable doubt. If you say I do, then you do not. 

A mere suspicion would not justify a conviction. 
Suspicion is not a substitute tor evidence. Nor is it 
sufficient to convict it you find that the circumstances 
merely render the guilt of an accused to be probable. 

The law does not deal in probabilities. Since the burden, 
or responsibility, is on the prosecution to prove the 
accused guilty beyond a reasonable doubt of every essential 
element of the crime charged, a defendant has the right to 
rely on the failure of the prosecution to establish such 
proof and the defendant may also, of course, as in this 
case, rely upon evidence brought out on cross-examination 
or government witnesses. 

i ib 
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2 

Now, in saying that the government must prove its 


1 


3 

case beyond a reasonable doubt if there is to be a conviction 

9 


4 

I do not mean to say that the government is required to 


i 


5 

prove guilt beyond all possible doubt. Indeed, in human 


> 4 

i 

6 

affairs it is hard to think of anything that we can prove 


• 1 

1 

» 

7 

beyond all possible doubt with the possible exception of 


1 

1 

8 

mathematical propositions. But the proof must be of such 




9 

a convincing character that you would be willing to rely 



' 

10 

and act on in the most important decisions of your own affair 

i . 



11 

Now,the evidence in this case, as I've told you 




12 

a number of times, consists of the testimony of the witnesses 


' 


13 

the exhibits whic h have been received in evidence and facts 




14 

which have boon stipulated or agreed to by cotinsel. You 




15 

have to decide the case based solely on the evidence. 




16 

But in your consideration of the evidence you are not limited 




17 

to the bald statements of the witnesses here or any witnesses 




18 

in any trial. Dy using the v;ord "bald" 1 don’t mean to 




19 

suggest anything about the character of the testimony, but 


1 


20 

I mean you are entitled to and must think behind the mere 



|| 

21 

words that were uttered. 



| 

22 

In deciding the many questions before you. 



I 

23 

it is your job to determine the credibility ofr the witnesses 




2A 

v..’.o nave testified here. Now, how do you go about that? 


i 

I 

25 

l’crhars the best answer is to scy that you de termine the 


if 


li'J 

Il 
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truthfulness or accuracy or weight to ho given to a Witness- 
testimony in the same way that you would determine such 
questions in your own personal affairs. 

we are all constantly called upon from day to 
^y to determine how much confidence we place in the 
statements that people mate to us. ae truthfulness or 
dependability of a witness, as that of any other person. 

«n be determined by hi, demeanor, that is. his loot, his 
relationship to the case and to the parties, the possibility 
of his being biased or partial or of his not being biased 
or partial, the state that he may have in the outcome 
Of the case, the reasonableness or unreasonableness of 

HtS State,reftt3 ' “ we atness of his recollection 

corroborated or contradicted by testimony ot other witnesses 
or by exhibits or stipulations. 

01 course, the testimony oi a witness may also 

oe impeached by his own prior inconsistent statements unless 

there is some explanation for the inconsistency. In 

ordinary life, when you need to 

y u need to determine the truthfulness 

or a person, you ask yourself, don't vou „„ 

t you, as you would here, 

how did he impress me" 5 Din 

o. Did his version appear straightforwar1 

“ U ° r ** h ° — * ~ trying to hide seme ol the f 

tacts? bid he have any motive to testify falsely or no I 

I 

• , IkwU 
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motive of that kind? 

The ultimate question tor you to decide on in 
passing on the credibility of a witness is did he tell the 
truth before me. It is for jurors alone to determine the 
weight to be given to the testimony of a witness, and 
in making these suggestions which I have made I have given 
you guidelines only and have not attempted to dictate or 
suggest how you should apply those guidelines. 

If you find that any witness has wilfully testified 
falsely as to any material, which means significant, matter, 
not some matter which you believe to be unimportant, you 
may reject the entire testimony of that witness or you 
may accept such portion of it as you belie ve and reject 
the remainder. 

Now a few rules that apply particularly to this 
case. In judging the credibility of any witness, yen mya 
consider whether his testimony was inspired by a motive 
or self-interest, personal advantage or hostility to 
a defendant so that he gave false or colored testimony 
against him, and whether the testimony of such a person 
was a fabrication induced by a belief or a hope or an 
expectation that he will receive favorable consideration, 
cucli as not being indicted or charged with the offense 


itself. 


1^1 
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AS y° u know, the dotendants contend that such 


motives are true of sane of the witnesses here. The govern¬ 
ment has pointed out t- you why they oelieve that that 
should not interfere wvth your accepting the truth of the 
witnesses' testimony. 

in the prosecution of crime the government is 
often called upon to use witnesses who are accomplices in 
the commission of the crime itself. This is particularly 
SO in cases of conspiracy. Conspirators do not puolrcly 
proclaim their intentions or operate openly, it otten 
happens that only members of the conspiracy have evidence 
which is relevant to and important in the case. 

However, experience has shown that accomplices 
may be motivated to place the blame on others than them¬ 
selves. Accordingly, an accanplice’s testimony should be 
carotuly scrutinized and- checked with the facts which you 
f nd to exist in thir case and against the evidence which 
may corroborate it, and then you should give the testimony 

of the accomplice such value or weight as you deem proper 
under theeir cumstances. 


lluh. 
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By the way, in the federal courts, accomplice 
testimony by Itself may be sufficient to convict If it 

convinces you of the defendant's guilt beyond a reasonable 
doubt. 

NOW. It is. Of course, proper for you to consider 
the interest which a witness has In the outcome of the case 
I do not mean to suggest, however, that a witness who has 
an interest In the outcome of the case may not be telling 
the truth in spite of his Interest, merely to point out 
to you that you may consider that factor In determining 
^ what weight to give his testimony. 

A witness' testimony is, of course, not to be 
given any greater or any less weight simply because the 
witness is a government witness. 

Now, ladles and gentlemen, as X have said, your 
determination In this case must be made upon the evidence. 
There are generally speaking two types of evidence or 
two definitions, at least, or categories of evidence from 
which you may properly find the facts In the case. I am 
aure you have heard them referred to often. One Is called 
direct evidence. That Is the evidence of an eyewitness or 
an earwitness. "I have heard It." such a witness would 
aay, "I have seen It." The other Is Indirect or more 
generally called circumstantial evidence. Clrcumstant.a. 

laivi 
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evidence 13 defined as the proof of a chain of events or 
circumstances which Itself points to the existence or non¬ 
existence of certain facts as to which there was no eye¬ 
witness. 

The law makes no distinction as to the importance 
or weight of circumstantial or direct evidence just because 
it 13 either one or the other. It requires only that you, 
the Jury, find the facts in accordance with all the evidence 
in the case, both direct and circumstantial, beyond a reason¬ 
able doubt. 

An example, by the way, of the difference between 
direct and circumstantial evidence is the following, an 
example which is given often to juries in this court but 
which is nevertheless, I think, a pretty vivid one and, 
therefore, I will use it, too. 

If you looked out the window, not today, because 
it Is nice but on a different day, and see it is raining, 
that is direct evidence that it is raining. 

On the other hand, if all the blinds were drawn 
in this room and somebody came through the door over there 
with a dripping umbrella, that would be pretty good circum¬ 
stantial evidence that it was raining outside. You wouldn't 

* 

have seen it with your own eyes, but you would have the 
right to infer, seeing a man coming through the door with 
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a dripping umbrella, that It was raining outside. 

To be sure, he might have been standing in 
the shower in one of the rooms in this building that has 
a shower, but that is highly unlikely and the other inferenci 
is the likely one. 

That, ladies and gentlemen, is an example 
given to you to help in making the inferences that you 
will have to make based upon the circumstantial evidence 
in this case. 

Members of the Jury, both the United States 
Attorney and defense counsel have from time to time throughoi 
the course of this trial, although comparatively rarely, 

I must say considering the length of the trial and the 
strain that sometimes existed, objected in this case to 
the introduction of evidence and addressed arguments to 
the bench. 

It is the duty of attorneys on each side of the 
case to make such objections when the attorn^r believes that 
the other side if proposing to put into evidence or ask 
questions about something that is not properly admissible. 

I want you to know that when I have sustained an objection 
to a question or when I have overruled an objection to 
a question, that doesn't indicate in any way any attitude 
of mine toward the merits or outcome of this case or how 
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you should decide it. What it means, and the only thing 
It means, Is that when I have sustained an objrotion, you 
are to disregard the question and draw no inl'crotice from 
the wording of the question as to what a wltnonn might 
have answered had I allowed him to do so. 

Now, ladies and gentlemen, that I hav«« instructed 
you as to the manner in which you should consider the 
evidence and since you have heard a very, very long summary 
of the respective contentions of defense counsel and the 
government, I will turn to the substance of the charges 
against the defendants here. 

'The indictment, as you know, contains two counts. 
Each count is a separate crime and each of them must be 
considered separately by the Jury as to each defendant 
who is named in that count. 

This is as good a time as any for me to tell you 
that to assist you when you do make your decision one way 
or the other, T have prepared what is known a3 a verdict 
list so that when you have reached a conclusion your foreman 
can simply fill in a blank of not/guilty or guilty as to 
the charge of the defendant and you will have recorded your 
verdict. I believe it will help you out. Of course, I 
will show it to defense counsel before it is delivered 
to the Jury. 
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The indictment names 11 defendants In all. The 
defendants Adams, Cevlello, Mecca and Palmer are not, for 
reasons which are not of concern to the Jury, on trial at 
this time. The only persons on trial before you now, of 
course, are the seven with whom you have become acquainted, 
although, as I Win explain to you shortly, m ccnslderlng 
their guilt or Innocence you may have to determine the 
nature of the participation. If any, of others , that ^ 

Of the co-conspirators or of the co-defendants. 

in the determination of Innocence or guilt on 
all the charges, you must bear In mind, as I may have said 
before because it Is so Important, that guilt is personal. 
The guilt or innocence of a defendant on trial before you 
»ust be determined separately with respect to him solely 

evidence presented against him or the lack of evident, 
against him. The case of the defendants stands or falls 

on the proof or lack of nronf 

proof of the charges against that 

particular defendant and not somebody else. 

Of course, as you know, the guilt or innocence 
of a defendant must be determined beyond a reasonable 
doubt solely on the evidence against him. 

Now, having got that Important proposition out 
Of the way, let me come specifically to the charges. 

The charges In this Indictment relate to violation 

I-:'; 

cou „ T „ ou „ 
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of the United states Code, Sections 812 , 841 and 846 of 


Title 21 . 


Title 21 , Section 84!, provides In pertinent 


part - I am reading from the law passed b/ Congress - 

Shall be unlawful for any person knowingly or Intention- 

ally to distribute or possess with intent to distribute 
a controlled substance." 

Section 846 makes it a < 

It a crime to conspire or 

agree to commit such crimes 

lmes * deluding the crime which 1 

Just read to you. 

section 812 defines controlled substances to 
include marijuana. 

Count 1 charges that from August 1 , i 971 , and 
continuing up to and Including Member 7 , i 973 , the earliest 

the defendants - and won't read you their names because 
youjtnow them - unlawfully. Intentionally and knowingly 

conspired and agreed together to distribute and to possess 

with the intent to distribute a 

istribute a controlled substance, that 

is, marijuana. 

The indictment further charges that as part of 

the conspiracy the defendants wilfully and v , 

lly and knowingly would 

Import marijuana Into the United states. 

Further, the first count of the Indictment charges 
1.40 
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that the defendants did certain acts called overt or ooen 
acts in furtherance of that conspiratorial agreement. 

Count 2 charges that In Hay, 1972 , the defendants 
possessed with Intent to distribute a controlled substance, 
that is, approximately 5 00 pounds of marijuana and, as 
you know, from all the summations, the possession of that 
amount of marijuana Is alleged to have occurred at the „ ye 

llton Hotel In Rye, New York, or the Rye Town Hilton, what- 
ever it is, on the date in question. 

How let us turn to the first charge, which for 
ease of discussion I will call the conspiracy charge. 

Before you may convict any defendant under the conspiracy 
charge you must find that the government has proven beyond 
a reasonable doubt all of the following elements: 

First, you must find the existence of the con- 
splraey charge. Obviously nobody can be guilty of belonging 

to a conspiracy unless there was a conspiracy as charged m 
the indictment. 

Secondly, you must find that the defendant whose 
guilt or innocence you are considering at that time knowingly 

and wilfully associated himself with the conspiracy or 
Joined it. 

% 

Third, you must find that at 

1IU ‘'nat at least one of the 

conspirators committed at least nnn 

least one of the so-called overt 

1 ^ 
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acta mentioned In the indictment, and which I will tell 
you more about shortly. 

If the government falls to establish any or 
all, whichever way you look at It, of those essential 
elements beyond a reasonable doubt, then you must acquit 
the particular defendant whose case you are considering 
on that point. if it succeeds In proving all those things 
as to that defendant, then, of course It Is your duty to 
convict that defendant on count l. 

Now, the gist Of the crime of conspiracy Is the 
unlawful agreement to violate the law. 

Ladles and gentlemen, 1 get worried sometimes 
about the instructions which we judges give - I a m departing 
from my charge, by the way. In telling you this - the 
instructions which we give you about conspiracy because 
I think sometimes we Instruct you to a fare-thee-well 
and I hope I wont overdo that today. There are a lot of 
things that It Is Important for you to know. But above 
all I think you need to have as your mooring for all of the 
discussion about conspiracy that a conspiracy Is nothing 
more nor less than an agreement of two or more people, of 

course an Intentional and knowing agreement, to violate 
the lew. And If you bear that ln mlnd> r tMnk alJ of the 

other aspects of the Instruction will be much clearer to you. 


. loU 

SOUTHERN O.STR.CT COURT REPORTER,. U.,. COURTHOUSE 
POLEY SQUARE. NEW YORK. N.V. CO T ASSO 









2123 

Whether or not the defendant accomplished 
what it is alleged he and the others conspired to do is 
immaterial to the question of his guilt or innocence if 

8 C ° n3PlraCy does to fruition. A conspiracy need 

not come to fruition, need not te successful in order to 

constitute an illegal act or crime, it is the very con- 

splracy Itself t together vi fh □ +■ « , 

s xeast the commission of 

at least one overt act, that creates the crime. 

A conspiracy has often been called a partnership 
in criminal purposes in which each member, once you are 

satisf-ed that somebody became a member, becomes the agent 
of each other member, 

I want to comment on that point there. 

You may remember that early in the trial I ex¬ 
plained to you that it was not possible always te put 
evidence in in a particular order that might be ideal and 
that some evidence might be put in as to a statement with 
regard to defendant X or by defendant X which might apply 
to defendant Y, but that it could only be applied to 

defendant Y if you found that defendant Y was, ind.ed, a 

member of the conspiracy t unnf *. 

y* I want to remind you of that 

Instruction again and t win 

E n and will shortly give you an Instruction 

as to how you determine whether a defendant should be 
adjudged to have been a member of the conspiracy or not. 

lOl 
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But coming back now to the nature of a conspiracy 
itself, to establish the existence of a conspiracy the 
government Is not required to show that two or more person. 

. eat around the table and entered Into a solemn compact orall[ 
Or in writing stating that they formed a conspiracy to 
violate the law and setting forth the details of their 
Plans, it would be pretty dam extraordinary if there 
-as such a formal document or specific oral agreement. 

Your common eense will tell you that when a man 
undertake, to enter Into a criminal conspiracy which, by 
definition, means an agreement to violate the law, he Is 

going to announce It from the housetops and much Is 
left to the understanding. 

Conspirators do not usually reduce their agree- 

ment “ t0 Wrltlne ° r ** before a notary public. 

It is sufficient If the government establishes 
to your satisfaction beyond a reasonable doubt that two or 
-re persons, that would mean, of course, two or more person* 
are the defendant or co-conspirators named in this Indiet- 
-nt. i„ any manner through any contrivance Impliedly or 
tacitly or explicitly came to a co^on understanding to 
violate the law. Express language or specific words are 
not required to Indicate assent or attachment to a con- 
s pi racy, „ or ls lt required that you ^ ^ ^ ^ ^ 

1S2 
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conspirators alleged in the indictment Joined in the con¬ 
spiracy in order to find that the conspiracy existed, but 
obviously you must find that at least two people did or you 
can't have a conspiracy. 

In determining whether there has been an unlawful 
agreement, you may Judge the acts and conduct of the alleged 
conspirators which are done to carry out an apparent crimina 
purpose. The maxim that action speaks louder than words 
is applicable here, as it often is in human conduct. 

Often the only evidence available is that of 
disconnected acts which, however, when takei together and 
in connection with each other may show a conspiracy to secure 

a particular result as satisfactorily and as conclusively 
as more direct proof. 

The offense is complete when the unlawful agree¬ 
ment is made and after any single overt act to effect 
the object of the conspiracy is thereafter committed by 
at least one of the co-conspirators. 

Proof concerning the accomplishment of the 
conspiracy may be the most persuasive evidence of the 
existence of the conspiracy, so if you believe that the 
venture alleged here existed and was successful, the 

success itself may be the best proof of the existence of 
the agreement. 


lod 
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In determining whether the conspiracy charger 

here did actually exist, you may consider the evidence of 

the act, and conduct of the alleged conspirators as a 

•whole and the reasonable inferences to be drawn from such 

evidence, if upon consideration of the evidence you find 

teyond a reasonable doubt that the minds of at least two 

the alleged co-consplrators met in an understanding way 

and that they agreed as I have explained to work together 

m furtherance of the alleged unlawful scheme, then proof 

or the existence of the conspiracy is complete. That is the 
first element. 

Now, as you know - and r am still talking about 
the first element, that is the conspiracy itself - as 

I have said, the Indictment charges and the government 

contends that the evidence adduced during the trial reveals 
a single conspiracy. 

If you find that the evidence estabHohcs that 
O number of steps and transactions were repaired In order 
to accomplish the goals of the conspiracy charged in the 
lndlctment and that all of the adtlvlties involved in these- 
transactions were coordinated nevertheless by a central ' 

a ‘ m ° r PUrP ° Se ““ tHat the « - ^ nucleus of persons who 
had a basic community of purpose throughout all the trans¬ 
actions, then that would amount to a single overall 

1 
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conspiracy. This would be so even though there may have 

been a division of labor In fulfilling the objects of the 
conspiracy. 

On the other hand. If you find that the evidence 
does not show one overall conspiracy but. Instead, shows 
the existence of a number of separate and Independent 
conspiracies, each with its own alms and objectives and 
each with his own separate nucleus or corps of conspirators, 
then you would have multiple conspiracies and the government 
would have failed to establish the single overall conspiracy 
as charged and In that event you would have to acquit 
the defendants on the charge or conspiracy. 

Moreover, even If you find that the government 
has proven a single overall conspiracy, you must then 

determine - and this Is the second element - whether 
any particular defendant has become a member of it knowingly 
and wilfully in order to find that defendant guilty. 

Let us talk about this second element, that is, 

membership In the conspiracy. Individual membership In 
the conspiracy. 

YOU cannot find Mr. X guilty 0 f count 1 unless 
you rind that Mr. X knowingly joined the conspiracy. 

T.et. mo be more soeciflc for von to „ 

you. if y OU conclude 

that the conspiracy charged in this indictment existed, you 

1*50 
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l " U5t next determlne whether the defendant whose gum 

you are considering or, rather, whose case you are eon. 
sidering „ as a member or became a ^ 

participated In the conspiracy with knowledge of Its un- 

lawfui purpose and In furtherance of its unlawful ob- 
Jectives. 

To find a defendant's membership In a conspiracy 

you must find that he knowingly and Intentionally parti- 

cipated in It, Thus, mere knowledge by a defendant of 

the existence of a conspiracy or of any Illegal act on the 

Part of another alleged co-consplrator or mere association 

with one or more of the co-consplrators Is not sufficient 

in Itself to establish membership. The government must 

establish beyond a reasonable doubt that the defendant 

under question was aware of the basic purposes and objects 

of the conspiracy, that he entered Into It with a specific 

crlm'nal Intent and that was with the purpose to violate 
the law, 

so if a defendant with an understanding of the j 
unlawful character of the conspiracy Intentionally engages, 
advises or assists for the purposes of furthering it, 

then he becomes a knowing and wilful participant or con- 

snirator. 


I'helhor vv no* o r i, 

nto a dePennant waa a member 

A 1 
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conspiracy or Joined the conspiracy must be determlned- 
I believe I may have said this before but I will stress 
It again - on the evidence as to his own actions, his own 
conduct, his own statements and declarations, his own con¬ 
nection With the acts and conduct of the other alleged 
co-conspirators. 

The guilt of a co-conspirator, if you find that 
there was a conspiracy and he Joined it, is not governed 
by the extent or duration of his participation m the 
conspiracy or whether he had knowledge of all of its 
operations. Even if one Joined the conspiracy after it 
was formed and was engaged in it to a degree more limited 
than that of some other co-conspirator, he may still be 
found guilty of conspiracy. 

Each member of the conspiracy may perform, and 
usually does, separate and distinct acts at different 

In different places. Some conspirators obviously 
Play more Important roles than others. But lt ls ^ 

required for the proof of the elements we have been talking 

that a person be a member of the conspiracy from 

its very start or that he do everything that was done 
within the conspiracy. „ e may Joln n at>aj)y ^ 

during its progress and he would then be held responsible 
for all that has been done before he Joined and all that 


i J . 
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would be done by the conspirators in pursuance of the 

conspiracy thereafter during its existence and while he 
remains a member. 

Simply stated, again using the partnership 
analogy, a partner assumes the liabilities of the partner¬ 
ship, including those that occurred before he became a 
member. Thus, if you find that a given defendant is 
a conspirator, that is, became a member of it knowingly, 
then however limited his role in furthering the objectives 
of the conspiracy, he is responsible for all that was done 
in furtherance thereof before or during the conspiracy 
while he is a member. 

Now we come to the last element with regard 
to the conspiracy, that is, the question of overt acts. 

Assuming that you have found that the conspiracy 
charged existed and that a defendant whom you are conslderin 
was a member of that conspiracy or became a member of 
it knov/irgly, then the question arises whether any of 
the co-conspirators committed at least one of the overt 

acts charged in the indictment in furtherance of the con¬ 
spiracy. 

The purpose of requiring proof of an overt act 
in not inconsequential. It is that while parties may 

conspire and a C ree to violate the law, they eould and they 
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d ° ° han = e "inds and do nothin, t ^ 

Dlan t 1 6 ° Carr y °Ut that 

• In that case no crime would h 

e would be committed. 

You and I can sit here ann 

ere and even nian ♦-» 

ud the , P an to blow 

apital Of the United States and talk ab r 
ria ,, c u taik about it for 

Q ays on end. hut- ir . or 

e never do anything about it, that 
not a crime, moment, howe 

—rs does something In rurtherance or t ~ 

then the crime crime, 

crime is complete. 

Now, it is true that overt arh« 

the indictment generally 8 „ ** in 

8 nerally peaking are not necessary 
themselves. TOat doe 

course, that an act, " 0t ”“* h ° WeVer ' ° f 

on taken may not be surriclently 

WelCthy ‘“ 0 - - furtherance or the crime. 

...... J ' .. 

oapltal of the United states and suggest that 
we meet af , . tie>c5t that 

P crrec‘ :i:r ain time - —«- be 

that and n0t Crlrr1nal lo te Icphcne people 

that would be an act ln fur „ P ^ 

furtherance of thn „ 

the conspiracy 

An overt act need not be a cr, , 

tho criminal act nor 

the very crime which i, «. h 

The r SUbJeCt ° r the conspiracy 

government is not required to or 
of the cons OVC that each comber 

P acy committed or participated m 

evert act since the act or „ y one ‘ 

furtherance or the ? C '' nCPlrat °'’ do "' * 

• conspiracy becomes the act of an the 
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other members. 21 32 

Moreover, the government i a not 

prove each or the ove e squired to 

he overt acta that are an„ , 

dlctment, it la „ alleged In the m. 

' “ 13 sur «clent ir it proves 
at least one of th o°mmlsslon or 

° f the acts by one or the rn 

the Southern District of Ne w York ' cc,nsD1 fatora m 

York, ’ " lch includes R ye , New 

The overt acts here I „i„ 

you will be aeon rea t0 you so that 

acquainted with them m case v 
difficulty in interpreting t h 6 

■" «»r ™ U 

■.... d r ,b "“ i - «... 

trlcken from the Indictment. 

2 ‘ In or about February lq „ .. 

JameS “ ama - Dominic Mecca and Rich ’ ' " defend3nt3 
- a conversation m Florida. ^ « 

3- in or about February, 1973 , h „ 

James Adams »id the defend - 3, the defendant 

oeiendant Roben<- m, 

$ 12 , 000 . WUner approximately 

Wllner as 1^1 T ^ ^ — * 

gent for Ai r Seas charter 

a 24-foot Fioton Seacraft b CCS ' In °'' purchaa 

boat i„ Fort Dauderale, F lorlda 
5- On or about March C, 197 , d r 

dmlth “« co-conspirator R ichar(j Th ^ SteVa " 

^ ThUrl °“ boarded a boat ,n 
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Miami, Florida, 

6, On or about March 7, 1973, defendant Steven 
Smith and co-conspirator Richard Thurlow possessed approxi¬ 
mately 700 pounds of marijuana on Williams Island, Bahama 
Islands, 

7, On or about May 13, 1973, defendants Robert 
Wilner and John Doe, also known a 3 Anthony, boarded an 
airplane at John F, Kennedy International Airport in the 
City of New York and flew to Fort Lauderdale, Florida. 

8, In or about May, 1973, defendant John Doe, 
also known as Anthony, and co-conspirator Gerald Mitchell 
drove from Fort Lauderdale, Florida, to the Rye Town Hilton 
Hotel In Port Chester, Westchester County, New York, 


i-il 
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Ladles and gentlemen, X sa id before that Rye 
was in the Southern District of New y ork as it ia, but 

1 now see that the Rye Town Hilton la in Por t Cheater 

. »ew York. and I matruct you that Port Chester la also 
in the Southern District of New York. 

Again, in or about Mav 1073 

^ nay, iy/3, defendants Robert 

Wllner, Dominic Mecca and John Doe, also known, An thony, 
and co-conspirator Gerald Mitchell met at the Rye Town 
Hilton Hotel i n Por t Chester, Westchester County, Ne „ y ork 
and had a conversation. 

10. in or about June, 1973 , defendants Robert 
Vlssa and Nicholas Calabro and co-conspirator Gerald 

Mitchell drove from the state of Maine to Stamford, Con- 

necticut where they met and hna 

y met and had a conversation with 

defendants John rv»o Qlf , . 

, also known as Anthony, and Robert 

Wilner. 

11 . On or about June 10 , 1973, the derendants 
John Doe, also known 

°ny, and Gary Stephan boarded 
a boat in Port Lauderdale, Florida. 

12. On or about June 11 107-2 ^ „ 

* defendant Robert 

• ner - --conspirator Gerald Mitchell landed an airplane 
on Long island in the Bahama Islands. 

13 . on or about June 11 , 1973 . defendants R,chard 

Palmer and Robert Visn* ^ 

vissa landed an airplane on Long l3 i a „ d 
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in the Bahama Islands, 

1 **. In or about June, 1973, defendants Paul 
Stephan, Dominic Mecca, Nicholas Calabro, Robert Wllner, 
Robert Vissa and Richard Palmer and co-conspirator Gerald 
Mitchell met at Pier 66 hotel. Fort Lauderdale, Florida, 
and had a conversation, 

15 . In or about June, 1973, defendants Gary 
Stephan and John Doe, also known as Anthony, returned to 
Fort Lauderdale,Florida, by boat, 

16 , in or about June, 1973, co-conspirator 
Gerald Mitchell possessed approximately 260 pounds of 
marijuana. 


Ladies and gentlemen, I have completed the 
definition of the elements of conspiracy which is the 
charge contained in count 1. 1 do want to say this: 

While the indictment charges that the conspiracy 
existed from on or about the 1 st day of August, 1971, 
and continuously thereafter up to and including December, 
1973 , which is the date of the filing of the indictment, 
it is not essential as a matter of law that the government 


prove that the conspiracy started and ended precisely on 


those dates, it is sufficient if you find ttfiat, in fact, 

a con.-nir.ie:.’ was formed and existed for some time within 


the period s forth m the indictment and that at least 

l4o 
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ne of the overt acta was committed in furtherance of 
the conspiracy during that period. 

A conspiracy, once formed, is presumed to have 
nued until Its object Is accomplished or until there 
1= an affirmative act of tennination by its members or 

U 15 ° therWl3e ° l6arly as, for example, 

arrest of the defendant. 

so, too, once a person Is found to be a member 

° f a °° nSPlraiy ' he 18 ~ - continue his membership 
-til the termination of the conspiracy, unless there Is 

affirmative proof of his withdrawal or his dlsassoelation 
from it. 

Now, ladles and gentlemen, 1 have finished 
instructing you with regard to conspiracy. We some now 
to the law with regard to count 2 . 

The second count of the Indictment, that Is 

l7 tantlVC cHarges the decants 

the unlawful Possession with Intent to distribute 5 00 
pounds of marijuana. 

Bafore you can find any defendant guilty on 
count 2, you must be convinoo^ K 

fh convinced beyond a reasonable doubt 

that the government has proven all *. K o 

311 ° f the following elements 

Of the crime. 

First, that on or about the date ,iip „ 

aate alleged, which 

SOUTHERN DISTRICT COURT RFPnarr.. 
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Is May, 1973, the defendant under consideration possessed 
with the intent to distribute the marijuana specified 
in the count. 

Second, that the substance possessed with intent 
to distribute was marijuana. 

And third, that the defendant Ut.der consideration 
did what he did unlawfully, wilfully and knowingly. 

You will note that the first element of the 
offense Is to possess with intent to distribute, what does 
that phrase mean? Well, the word distribute means, as you 
would expect it to, to transfer or deliver other than by 
administering or dispensing a controlled substance. m 
other words, there are legitimate ways to dispense controlle, 
subBtances and we are not talking about those. 

It Is not necessary that the government prove 
that the defendant actually controlled the substance, but 

only that he possessed It with the Intent to distribute It 
on or about the date charged. 

Ladles and gentlemen, that Instruction Is not 
accurate and I a 3 k you to strike that. 

It is necessary to show that he possessed It 
with the intention to distribute It, and I will talk about 
control of the marijuana in a moment. 

me law recognizes two kinds of possession and 
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I 1 thlnk Probab1 ^ «e do in our dally u ves t 

y Alves * too, although 

we are not so oonacloua of it. 

First is actual possession t k 

oaxon. i have thla 

Piece of paper i„ my hand actually „ 

w , , actually posaesa it. A person 

t 0WInely haS dlrect Physical COTb col over a thing 
3 glVe " ^ — poaaeaalon of It. But 

p a Per3 ° n Wh °' aUhOU8h « - poaaeaalon. haa the 

Power, the power at a given time f 

. , tlne to exerc ise dominion or 

control over a thing, i B then m what *he , 
c . ^ n wnat fche law calls con¬ 

ductive possession of it. 

The law recognizes, also that n 

' hat Possession may be , 

sole or Joint, that is a tvn 

’ a thlne T "e possessed by one 

Person or by more thee 

y more than one person rr 

person, if one perSon alone 

as actual or constructive possession of the thing 
is sole rr ' 6y pos sessior 

If you find from the evidence beyond a re.-,, h 
doubt that anv of the reasonable 

ol the accused either .1 

„th _ either alone or jointly with I 

others had actum r,v> n 

actual or constructive possession of the . „ 

ae described m count 2 tn a wbstanc„ 

‘ y ° U ^ flnd that that -bstanJe 

in the posssesslon of t* accused within the 
of the statute. ”' eanl "S 

" ■ •».. - ..... „....... „ ....... 

to possess within Intent to distribute 

distribute can be fairly stated 

1‘K- 
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to mean to possess or control an Item with the state of 
mind or purpose of transferring or deliverng that item. 

That is the first element of count 2. 

The second element you must find beyond a 
reasonable doubt with regard to count 2 is that the substanci 
referred to in count 2 was, indeed, marijuana. I instruct 
you as a matter of law that marijuana is a controlled sub¬ 
stance, but you must find that the substance which is re¬ 
ferred to in count 2 was marijuana and you must make such 
a finding, of course, as you do all your other findings, 
beyond a reasonable doubt. I will 3ay more about that 
hereafter. 

The third element which you must find as to count 
2 if you are to convict any defendant is that the possession 
of the marijuana occurred wilfully, knowingly and intention¬ 
ally. These words mean that you must be satisfied beyond 
a reasons lie doubt that the defendant whose guilt you are 
considering knew what he was doing and he did it deliberatel: 
and voluntarily as opposed to mistaken or accidentally 
or under a mistaken assumption. 

Now, knowledge and intent exist in the mind. It 
is not possible to look into a person's mind physically to 

1 t 

see what goes on there. The only way you have for arriving 
at a decision on such questions is to ta>:e into consideration 
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a3 yOU d0 311 the tln,e ln y° UI - dally lives, the facte 
and circumstances shown by the evidence. Including the 

exhibits, and to determine from all such facts and circum¬ 
stances whether the requisite knowledge and Intent were 
proven to you beyond a reasonable doubt. 

Direct proof of knowledge is unnecessary. Of 
course, if there were such proof it would be the best there 
could be, but the only way you could get direct proof of 
a person's intention is for him to have said or somebody 

•1“ tC haTO te3Wfled that h « ««. "I -ant to do that." 
That rarely occurs. But knowledge and intent may be Inferred 
from all the surrounding circumstances. 

Now, there are two other alternate bases beyond 
those that I have described to you on which findings of 
eullt may be found as to count 2 , but it still requires 

proof of the high degree which I have previously mentioned, 
that is, beyond a reasonable- doubt. 

Any person who commits an act in violation of 
a criminal statute, of course, commits a crime. But it 
13 also a crime not only to commit an illegal act, but to 
aid or abet another person to co»lt that crime. The second 
crime, if yo u want to call it a crime, or the second basis 

t0 b< ’ hCl<1 I1aMe r0r a crlmc 13 the legal principle that 
anyone who aids and abets another one to commit an Illegal 
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2 

act Is also guilty of committing that act. 


3 

Accordingly, If you should find beyond a reasonabl 

e 

4 

doubt that any of the defendants named In count 2 or any 


5 

of their co-conspirators committed the crime charged in 


6 

count 2 and that another defendant aided or abetted that 


7 

defendant, you would have a sufficient basis for finding 


8 

the guilt of the second person as to count 2, 


9 

Now, what does aid and abet mean? To find 


10 

that a defendant aided or abetted smother to commit a crime, 


11 

you must find that the allegedly aiding and abetting 


12 

defendant in some positive, clear way associated himself 


13 

with the criminal venture, that he participated in it 


14 

not just casually but as something he clearly wished to 


15 

bring about. In other words, you must find that he sought 


16 

by his actions to make the venture succeed. 


17 

Thus, in order to find the defendant guilty of 


18 

aiding and abetting, you mu3t of course find something 


19 

much more than mere knowledge on his part that a crime 


20 

was being committed. For a mere spectator at a crime is 

» 

21 

not a participant, however unfortunate his conduct may be. 


22 

23 

24 

25 

If you stood watching somebody else hold up a man with 

a gun, you would not be, by that alone, aiding and abetting 
that man. In order to convict, it.is not necessary, however, 
that you find that the defendant himself did the acts. 

i L i»: 
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There is, finally, another alternative basis 
upon which you may find a defendant named in count 2 
guilty. This alternative basis la a3 follows: If you 
find beyond a reasonable doubt that the offense charged 
in count 2 was committed by one of the defendants who was 
a member of the conspiracy, and that another defendant 
was then a member of the conspiracy and that the acts 
Which constituted the offense in count 2 were done in 
furtherance of the conspiracy of which B was a member, 

B being the second defendant, and that the second defendant 
might reasonably have foreseen that those very acts would 
done by the first defendant, then you may find that the 
second defendant is guilty of the offense alleged in count 
2 even though he didn't personally participate. 

Let me be more specific, if y ou and I agree 

to commit an illegal ant- a*. 

* aru * y° u go ahead and actually 

commit that act, and if that act was in furtherance of 

our conspiracy and I could reasonably tell that as part 

of this conspiracy you would commit that act, then even 

u I didn't help you, I may be found guilty of having 
committed that act. 

Now, ladles and gentlemen, as you know, there 
his been evidence in this ease, at least on one occasion, 
when Richard Palmer met with Robert Vllner and another 


1 J 


• I 
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occasion, when Palmer met with Robert Wllner, Mecca and 
Belanger, that he was equipped with recording devices, 
and you've heard tapes resulting from that, 

I am instructing you as a matter of law, and 
I think X took this up with you at the beginning of the 
trial, before you were chosmas jurors, that the use of I 
auch devices In the manner described In this case Is entlrel; 
within the law and does not violate anyone's rights. This 
la because Richard Palmer, who was a participant m the 
conversations, consented to have them recorded. According!- 
whatever your p-ivate views may be as to the desirability 
or undesirability of the law's policy on that subject, 

you m t be governed by the law, which is that there is 
nothing illegal about such recording. 

one or two more Items to bring to your attention, 
you earlier that you must under count 2 determine 
to your satisfaction beyond a reasonable doubt that the 
substance possessed at the Rye Hilton Hotel in May, i 973 , 

was marijuana. I instruct you as 

you, as I told you before, that 

marijuana is a controlled substance. 

Now, Just as with any other component of a crime, 

the existence of and dealing with marijuana may be proven # 

by circumstantial evidence. There _ 

need oe no sample placed 

before the jury, nor need there be testi 

re De testimony, although 
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there was some, by chemists, a3 long as the evidence 
furnishes a base for inferring that the material in 
question was marijuana. The evidence is before you and 
you have to determine whether you are satisfied beyond 
a reasonable doubt on that point. 

Ladies and gentlemen, in every criminal case 
there is a fundamental rule which every defendant has the 
right to rely on. That is the rule that no defendant may 
be compelled to take the witness stand or offer any testimoni 
whatsoever. Pleading not guilty, a defendant has in effect 
denied the charges on which he is being tried and denied 
every material issue against him stated in the indictment. 

It is the prosecution which must prove him guilty, and 
he cannot be required to testify or to disprove anything. 

Any accused person has the right to stand mute. 

The fact that he does not ta':e the stand, as the defendants 
in this case have not, may not be considered by you as any 
indication of guilt or as an admission of guilt or as 
evidence or an inference of guilt. 

Now, that's not Just an artificial rule, if 
you were accused of a crime, you would feel that there was 
no reason for you to prove your Innocence._ However thorough^ 
you m.ght be convinced of that innocence or Knew of it, 
you would understand that it was the government's job to 

io2 
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prove you guilty If it could, not as a contest but If 
that's what the facta are. 

Ladies and gentlemen, I've come near the end 
of my formal instructions, but in a sense the most im¬ 
portant part of the case is the part which you now are to 
play as Jurors, because it is for you and you alone to 
decide whether of the defendants are guilty on either 
of the counts charged, 

I know that you'll try the issues that have been 
presented to you in accordance with the serious oath that 
you took as Jurors, in which you promised that you would 
well and truly try the issues Joined in this case and, 
as you probably remember from my repeating it time after 
time when I was impaneling this Jury, based solely on the 
evidence which you have had put before you in this courtroom 

and the instructions as to the law which I am now concluding 
in giving you, 

I like that phrase "well and truly try the 
issues Joined in this case" - it goes back a thousand years, 
and it's old fashioned flavor should mean something to you 
and remind you of the hundreds of thousands of Juries who 
have performed this function before you - and uhat "you 
must a true verdict render based upon the evidence you 
heard in this court and the exhibits." 
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In order for you to reach a verdict of either 


not guilty or guilty as to any defendant on either count. 


your verdict must of course be unanimous. That is, every¬ 


body must agree as to that particular verdict. 


Now, in SDlte of that requirement of unanimity, 


each of you must decide each count as to each defendant 


individually in accordance with your own consciences, but 


only after deliberation with your fellow Jurors to determine 


whether you believe a Just verdict is being reached. You 


shouldn't hesitate to change your mind if you become 


convinced that your original view of the case was not in 


accordance with the facts and the law. On the other hand. 


you should not change vour minds Just for the purpose of 


reaching a verdict as a matter of convenience. 


I haven't any reason to believe that this Jury 


won t be able to reach a unanimous verdict one way or the 


other as to the matters out before it. 


To sum up, il' you find there is a reasonable 


doubt that the law has been violated, you should not hesitat< 


for any reason to find a verdict of acquittal. But on the 


other hand, if you find that the law has been violated 


as changed, you should not hesitate because,of sympathy 


or any other rnsen :o render a verdict of guilty. 


No tiling that I have said In these instruct lorn. 


lo* 
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and I stress this, whatever it may be, is intended to 
indicate any view of mine towards how the various Issues 
put before you should be decided. 

Now, ladies and gentlemen, according to custom, 
juror number 1 normally acts as the foreman of the Jury. 

Our friend juror number 1 here has expressed to me the 
wish that he should not serve, and I am honoring his wish. 

I have spoken to Mrs. Taxman, who is juror number 2, and 
told her that for the purposes of objectivity and not 
trying to choose or pick among you I would like to see that 
she serves as forelady, and she has kindly agreed that she 
would. That doesn't mean that she has any authority that 
the rest of you do not have but just that she will assist 
in seeing to it that your deliberations are orderly and 
that all cor., .unications to the court are properly made. 

Mrs, Taxman, I understand that you have once before 
oerved as a forelady and I'm glad to know that. You will 
remember that you have the right at any time, and I am 
telling this to all of you ladies and gentlemen, to ask 
for the exhibits or any one of them. You have the right 
to have any of the testimony read to you or any of the 
tape exhibits played for you. You have the right to put 
any questions that you want tv the court. 

If you do wish to have any testimony read back to 

lob 
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you or any other exhibit. It would he helpful If you could 

be as specific as possible about the material that you 

are Interested In so that we can be assisted In locating 

that material. And, of course, the way that you will get 

in touch with us Will be to give a note to the marshal, 

who Win be standing outside the door of your jury room. 

either encouraging nor discouraging your asking 

for things but certainly want you to have whatever you want. 

It is not my practice, ladles and gentlemen, to 

all of the exhibits, plunk them down on the Jury 

room table and leave them there. However, If you would 

prefer, when you start your deliberations, to have all 

Of the exhibits before you, all you have to do is to write 

a note saying you want all the exhibits. And if, on the 

Other hand, you Just want some of the exhibits, you can 
ask for them. 

I will also say, because sometimes a Jury asks 
that the Judge's charge be sent In to them, that I wm 

not send v charge In to you. 1 hope It has been clea . 

But if it has not been clear then t 

ciear, then I am afraid it would 

be les3 clear if t sent if 

ent ifc ln to you and you all tried 

by yourselves to figure out what- it 

K out What it meant. If you have 

any questions as to what- m 

hat 1,17 char ^ e is* simply write me r. 

note saying you have a nuestirn 

a question and come on out and tell 

1 C>U 
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me What your question Is or specify the question In your 
notes, counsel and I will sit down and talk about It 
and, I believe, will agree on what the answer Is. Portunat 


for me. if W e don't agree, then I will tell you what the 
law is. 

Ladles and gentlemen, I have now come to the 

end of my Instructions. 1 want to confer wlthcounsel 

in the robing room and see whether they feel that anything 

I have said requires clarification, it won't take us 

very long. Please remain in the jury box and we win be 
right back. 

(In the robing room.) 

MR. SHAW: Your Honor, before we take up the 

charge, I would just like to list an objection to the 

summation, and that was the comment from the prosecutor, 
"heard from Smith." I „ ould point out that __ 

THE COURT: I've pointed out that the prosecutor 
immediately Indicated that that was Incorrect, and whatever 
motion you are making with regard to that is denied as 

in * belief not prejudicial. But I understand the reason 
for your making the motion. 

MR. THAU: since Mr. shaw referred to summations, 

I will also. You will remember that there came a point- 

THE COURT: Gentlemen. I am sorry to Interrupt, 

lo, 
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24 

25 


but we have the Jury sitting out there. Let's get the 
charge out of the way first. Any of these loose ends can 
be taken care of later. 

MR. LA ROSSA: I have an exception to the charge. 
If you like. 

THE COURT: Yea, I assume people will. 

Go ahead, Mr. La Rossa. 

MR. LA ROSSA: I respectfully except to that 
portion of the charge wherein you directed the Jury that 
they may not consider the August, 1971, Incident and, 

I think you said, the August, 1973 , Incident. Am I right? 

I respectfully submit that that vitiates the Kotteakos 
argument, and for that reason I except, 

THE COURT: Yes, I believe you made the argument 

at an earlier time. 

Anybody who is affected by that it is understood 
has such an exception. 

MR. LA ROSSA: I have no other exceptions to the 

charge. 

MR. ABRAMOWITZ: I have an exception. When 
you mentioned the tapes, you only mentioned the Palmer- 
Wilner and the Palmer-Belanger tape as being legal tapes. 

I would appreciate it if your Honor would tell the Jury 
that the Mecca-Vissa-Mltchell tape is perfectly legal 3 ince 

• lob 
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It had the consent of at leaat Mecca. 

the COURT: AH right. You are entirely correct 
| in re huestlng that. A U right. 

Next? 

MR. HOFFMAN; I would reaupqt- «-k 

ia request of the court that 

your Honor Instruct the Jury that any defendant who may have 

in fact done an overt act as charged, that the mere doing 
of such act if it „ as not ln and of lt8elf a crlme ^ 

not in fact any evidence that the participated In the 

| conspiracy. I thin, they may have gotten the Impression 

that if any defendant did an overt act then he was a member 

conspiracy. He may have done it totally Innocently. 
THE COURT: Next? 

MR. THAU: Your Honor, I am not trying to use 

your exact words, but I think X probably have them. Your 

Honor said that there was evidence thai- u 

ence that when Palmer met 

with Wllner and Belanger and Mecca 

a he wa3 equipped with a 

record?ng device. 

The wording there, i n m V min* V 

W mlnd ' Presupposed that 

It wa3 a proven fact that there h a n k 

re had been such a meeting 

and that your Honor was only addressing himself to the fact 
arlng that kind 01 an apparatus was legal. Now, 

wc made mu* on the defense „td,.. t think t 

- trunk, x certainly u!ii, 

or the contention that there waun't such a meet. 

auen a meeting, t think 
Uj 1 

outmcT .... „ 
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U 1Cft wlth th « Jury that there was a 

was a mee tlng, that there 

WaS 8 reCOrdlng of the « two defendants now on t rlal . 

MR. la ROSSA: I am afraid I forgot that, and 
• I agree, can you Just ten the Juiy that the existence 

ana reliability of all the tapes Is a question of fart 
for them to determine. 

THE COURT: Well, yes. But will that 

* W111 that correct what 

you have in mind or do you want mo ♦- 

you want me to tell them that the 

defendants contend there was «, v. 

was no such meeting? 

MR. THAU: That's right. 

THE COURT: I'll bG ~ loH . „ 

glad to tell them that, i 

frankly don't think that they assumes h 

that th assumed because I said that 

that the meeting occurred. But all right. 

Next? Anybody else? 

m. LA ROSSA: You are Including mine? 

THE COURT: What Is that? 

HR. LA FOSSA: when you tell the 

tell them about the tane- 

™ u „„ >r j 

or them to determine. 

THAU: As well as whether that meeting was 
ever held. 8 


one. 


MR. ABRAMOWITZt Your Honor, T Just havG ’ , 

> x juoc nave one last 


iv;U 
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THE COURT: Yes. 

MR. ABRAMOWITZ: That is, at the end of your charge 
you said that It is your Job to decide whether the law has 
been Violated. I think If your Honor would amend that 
by any one of the defendants or all of the defendants, 
it would be a little more accurate. 

•Rie law could have been violated by the three 
government witnesses. 

THE COURT: I am not going to db that. I»ve been 
terribly specific about indicating personal guilt, I mean 
the personal nature of guilt. 

T think I've heard from all defendants. Have I 

not? 

Mr, Truebner? 

MR. TRUEBNER: The government doesn't have anything 
specific, your Honor, except, as to the question of tapes, 
if the court ,s going to charge that the defendants V/ilner 
and Belanger contend that there was no such meeting -- 
THE COURT: Certainly, The government does. 

MR. LA ROSSA: You are Just going to say the 
defendants contend? 

THE COURT: I am going to say the defendants 

% 

contend there was no such meeting, the government contends 

there was, it is for you to decide. 

♦ 

iui 
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hr. TOUEBNER: win your Honor aend a copy 
of the Indictment ** , Just Kant to mate dear that „e 

are working „ lt h an amended Indictment m the sense that 

even though a superseder was never riled counsel all agreed 

that the indictment that was 

C was filed contained the words 

"narcotic drug controlled substance.” 

TOE COURT: X remember that. That was changed. 

MR. TRUEBNER: I have a clean copy here, we 

““ eXClSe ° Ver that nUmber 1 I* a pair or scissors or 

If we have a pair or scissors. Maybe the clerk has one. 

ME COURT: We can do that Immediately arter 
they are going. 

MR, LANNA: Can we come back m later arter the 
government's summation? 

THE COURT. Yes. 

(in open court.) 

THE COURT: Two points here. 

Both sides would Hire 4 . 

like me to amplify what 1 

had to tell you about the tapes in « < 

Pes ln varlous ways. The fi rst 
remark I want to make is that „ 

that of course the existence of 

the tapes, the reliability of «. 

y ° f the ta P es -» a matter or ract 

and be!nr: n matter or r art . _ 

n 18 r °f you to decide how 

reliable they are. 


COUNT HOUM 
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Second, I want to remind you that because I 
mentioned certain conversations Involving Mr, Wllner, 

Mr, Belanger and Mr, Palmer did not mean to suggest th.»t 
. the tapes played as to conversations between Mr. Mitche^x 
and Mr, Mecca and including Mr, Vissa are not also legal. 

Of course they are, because Mr, Mecca consented to their 

being taped in the same way that Palmer consented as to 
the other tapes. 

Finally, the fact that I gave you an instruction 
about any of these tapes, and in particularly about the 
tape of an alleged meeting at which Mr. Wllner, Mr. Belanger 
and Mr. Palmer were present does not mean that I am saying 
that that meeting is proven or disproven. I am not commentlrg 
on whether the meeting occurred. I am just commenting on 
the legality of the tapes. 

Now, one of the counsel was somewhat concerned 
that you might think, as a result of what I explained to 
you about the nature of an overt act and the requirement 
that it be proven that one of the co-conspirators commited 
an overt act — they were worried that you might think that 
the commission of an overt act is in itself a crime. 

I think I pointed out to you that you may commit 
an overt act without committing a crime. And even in the 
situation here, if you did not know that the overt act you 

luo 
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were committing was in furtherance of the crime, you, 
yourself, of course, would not be guilty, m other words, 
the commission of an overt act must be knowing. The 
person doing it must know that it is in furtherance of 
the conspiracy, in order for it to be legally effective. 

I think I have covered all of the points that 
counsel asked me to take up with you at this time. Have 
I not, gentlemen? 

And I am therefore ready for you to commence 
your duties, ladies and gentlemen, with one exception. 

Does anybody want to look at this list before 

I hand it over to Mrs. Taxman? There is nothing unusual 
about it, 

I will ask the clerk, then, to deliver this verdicl 
list to Mrs. Taxman and I will ask him after that to swear 
the marshal. 

Oh, there is one further duty that I have, I 
remember that Mr. Whitman asked me when we started the trial 

in thi.3 case what an alternate Juror did. Now, Mr. Whitman, 

« 

yes, you have now done what an alternate Juror does. You 
have sat through the entire trial. And since all 12 
of the regular Jurors are here. It Is with regret In the 
sense that r excuse, but also with very deep thanks that 
1 excuse, you and and Mr. De Carlo. The law doesn't permit 


io*i 
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the alternate jurors to deliberate with the regular jurors 
but only to substitute for them if any of them are absent. 

I hope that you won't feel frustrated in not 
being able to deliberate, but I certainly do thank you and 
Mr. De Carlo Tor the really exceptional behavior that you 
and all the other members of this Jury showed. Counsel said 
it and I've heard counsel butter up juries before, but 
I'll do it this time and I have nothing to gain. And it is 
truej this has been the promptest, most regular, most 
attentive jury that I've seen in the court in a long time, 

and I am now beginning to have been here long enough to be 
entitled to 3?y that. 

Thank you, gentlemen, and you two are excused. 

(TVo alternate Jurors J lscharged.) 

(A United states Marshal wa 3 sworn.) 

THE COURT: Ladies and gentlemen, you may now 

commence your deliberations. I want to tell you ladles 

and gentlemen that I will make arrangements, which I 

believe we can do here in court, if you go home after dark, 

for transportation in a car. So you need not be concerned. 

We can arrange that. 

All right, ladles and gentlemen, you may t ommence 

your deliberations, please, and I will see counsel in the 
robing room, 

their deliberation;/) M * ^ JUry retlred to c °nm>ence 

WUTNCRN 0 : *TH.CT COURT RCRORTCR,. u.,. CDURTHOUtt 
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2 ^ Tn the roolng room,) 

I ™ S C0URT: 0entle men, before we eo to your 

i l objections, I would like to say that I win go up to 

chambers as soon as we are finished with the motions or 
whatever they are. 

As far as exhibits are concerned, I don't see 
any reason why there should be any problem, if the jury 
asks for any exhibit, I assume you „m be able to agree 
and just let the clerk give it to the marshal. 

If any questions are asked with regard to my 
charge, or any other legal questions, I „i„ of course come 

down and answer them after having conferred with you. 

If there are requests for the reading of any 
portib.. _f the record or the playing of any tapes, I „ ou i a 
like to ask you to do thi teg work necessary to locate 

- | the information before I come down. And where in your 

18 opinion there is no real 

I real nation as to what the Jury wants 

to hear, 1 would Just as soon not come down to hear it. 

® I But if you feel that there are Koine to ho 

re Soing to be questions that 

2 * a. have to decide as to whether* , 

whether more or less should be read 

or whether the cross-examination should be read of r* 

« u ue reaa » of course 

5 I will come down, 

“ lANNA: 1 WU1 f°ve at this time for the 

withdrawal of a Juror and a mistrial as a result of the j 

iob * 

SOUTMCftN 01 STRICT COURT RIRORTIR, «... COURTHOU.I | 

_ rOLev •««*«. "*• TOR*. m.y. CO T.4SM 







Jghl9 


. 1 
2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


£159 


closing argument of the government, more specifically as 
to two points. 

I feel chtt Mr. Truebner iMde himself an unsworn 
witness and also wa3 inflammatory and prejudicial when 
he designated positions as to the so-called "board." 

THE COURT: T thought that was beautiful. 

MR, LANNA: I thought that was completely uncalled 
for. We have only ourselves to blame for it. I don’t 
recall which defense counsel raised it. But I don’t think 
that gave Mr. Truebner the right to become a so-called 
unsworn witness and designate the positions on the "board." 
THE COURT: I thought it was fair comment. 

MR. LANNA: In addition I thought it was in¬ 
flammatory and prejudicial when he at the very conclusion 

«* 

of his argument played, I think, on the prejudice of the 

Jury relative to ridding ourselves in this area of the 

country of the narcotics problem and that an acquittal of 

course would only license these individuals, and I’m using 

the words in substance now, to return to Williams Island. 

TOE COURT: I would have preferred that there 

had been no reference to the narcotics, and I saw you and 

Mr. La Rossa shaking your heads, and maybe I would have 

% 

preferred it Just because I did see ycu shaking your heads, 
but T believe that I emphasized to the Jury the fact that 

167 

SOUTHERN DISTRICT COURT RCRORTCRS, U.S. COURTHOUSE 


ev • Aiita# «rru u v 















2160 






Jgh20 

they should disregard what the subject matter of the 
Indictment *as, and In any event I didn't find Mr, Trucbner'; 
remark prejudicial, although I thought it was perhaps 
a little poorly chosen, 

I think It Is only fair to the government for 
me to observe, in case an appellate Judge reads what I 
am now saying, that I felt that Mr, Truebner's summation 
was made in a very calm, dispassionate tone and that that 
is something which must be taken into consideration by 
the trial Judge in reaching a decision on these matters. 

MR, THAU: I would make a motion similar to Mr. 
Lanna's on the ground that in this case, particularly where 
both sides had daily copy, I think that has some bearing 
on it, and therefore where every attorney here was more 
conscious of what the evidence was than in the run of the 
mill case, and where my client's name does not appear 
in the evidence past the March trip, Mr. Truebner chose 
t o say that after March the whole bunch of them, undaunted, 
marched right ahead and continued, and further went on to 
describe my client as some sort of executive officer on 
this "board," keeping in mind that this so-called board 
meeting was not held until June cr July, several months 
a A ter my client'3 last ropearance in the evidence. 

THE COURT: Okay. I disagree with you, Mr. Thau, 

i u <3 
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but I understand your position. 

Mr. Shaw, you have to have the ’ 

MR. SHAW: Sorry, your Honor. 

Just to expand on the point tlm< Mr. l-atma 
80 eloquent ly niade, - would point out t .> f tte* court that 
the President's Commission on Marijuana Im* decreed that 

* arljuana is not a narcotic, and I think Hmt Hmt remark 
was out of order. 

And I made several objections rtirllcr In the 
case, two In regard to what learned conns'* • Mr. Thau said. 

I object to the fact that Mr. Truebner run'' fr. the recor 

something that I specifically noted In my n"mrn.*'i l"» 
yesterday that the witness char ged his m-ni H"™'* r '' Kard 
» and that is where there was testimony "" tl"* n MI '* 

Of Richard Thurlow that my client was s,">• u ” lt 
they were conversing about certain point.. A. » ln 

running against patrol boats. 

There was specific testimony tr. too r"«:">'l 
fcy Thurlow that, no, we didn't have a cnnv""*atl"". ,,n<i 
thereafter by Mitchell, who stated unequl «1 '■' waa 


thereafter by Mitchell, who stated uncq 
no conversation. 


THE COURT: Very good. 


Cheer up. Everybody may be 


I Just want to tell you, gcntJ • 

luij 
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9th ; ; 


2 

has been a pleasure to work In this case with you. It wa3 


3 

not the easiest case In the world, for reasons none of U3 

w- 

4 

had control over, but It was a very Interesting case. And 


5 

whatever the outcome, I enjoyed working with you. 

D6 

6 

(In open court in the absence of the judge and 


7 

jury.) 


8 

MR. SPARROW: After conferring with Judcre Lasker 


9 

as to the possibility of a v?rdict so far as the defendant 


10 

Nick Calabro is concerned, it is agreeable to the defendant 


11 

and I enter a stipulation on the record that either Mr. 


12 

La Rossa or Mr. Lanna may take the verdict on behalf of this 

W? 

13 

defendant in the absence of myself. 


14 

Is that agreeable with you, Mr. Calabro? 


15 

DEFENDANT CALABRO: Yes, it is. 


16 

MR. SPARROW: Thank you. 


17 

Similarly, the two named defense counsel may act 


18 

on my behalf in responding tc r.ny inquiry made by the jury 


19 

pertaining to this defendant along with the others. 


20 

(At 6 P.M., a note was received from the jury.) 


21 

(in open court in the absence of the judge; jury 


22 

present.) 

) 

23 

THE CLERK: Ladies and gentlemen^ I received your 


24 

note. I was informed by the judge to give the indictment. 


25 

which I did, and have the court reporter read the part of 



1 .'l.* 
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2 

the transcript that you requested. I will read it. As soon 


3 

as you have what you want, let us know and we will stop. 


4 

(A portion of the direct examination of the 


5 

witness Palmer was road to the jury.) 


6 

THE CLERK: Madam forelady, is that enough? 


7 

THE FORELADY: Yes. Thank you very much. 


8 

(At 6:05 P.M. the jury leturned to the jury room 


* 

9 

to continue to deliberate upon a verdict.) 


10 

(Court Exhibit 2 marked for identification.) 


11 

(At 9:10 P.M., a note was received from the jury.) 


12 

(In the robing room; counsel present.) 


13 

THE COURT: "The jurors would like to know the 


14 

following: 


15 

"Would it be possible for a defendant to be found 


16 

not guilty on the first count and guilty on the second count? 


17 

"Second. May we see the hotel registration and 


18 

airline tick, t exhibits." 


19 

I invito your comments on the first question. 


20 

MR. LA ROSSA:.Yes. 


21 

MR. LANNA: Yes. 


22 

MR. ABRAMOWITZ: The answer is yes. 


23 

THE COURT: I agree with you. 


24 

% 

MR. THAU: Not to each of the defendants as I 


25 

it. 



1 ? 1 
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acquitted. 


TOE COIR T: Those who are charged and not been 


MR. LA RCSSA: Yes. 

TOE COURT: I can't 

c the Word acquitted, tut 

those whose cases ii - 

till remain before them. 

r *^ht. Would you brina in ♦- 

you oring in the 3 ury, please, 

and 1 WU1 answer these questions. 

WiU VOU ' Mr * Truab "«. strange to get the 

exhibits? 

MH. truebner: Yes. your Honor. 

9,20 P.M., ln open court; jury present>) 

WE COURT: Good evening. 

Ps you are not tired and have had a wry 
satisfactory dinner. 

have received your note, which I will ask the 

cussing it. 


following. 


"Vour Honor, the jurors would lit. to kno „ t|ft 


would it be possible for a defendant to be four 
° ^Ity on the first count and guilty on the second ecu 
We answer to that question is yes. with the 
ol lowing proviso, that is. of course, it would only be 

0 tHOSe Wh ° ar ° nan,<?d th ° re 4 " 2 and with the 
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exception of Mr. Calabro and Mr. smith. 

Tho second part of your note ,iyn, "May we see 
the hote 1 registration and airline* 11 ri;»■ t exhibits." 

I have asked the clerk to i:.a>.o Uiom- available to 
you, which he will do in just a row. #*nt. 

Will you return to the jury room and continue 
your deliberatiori. 

(Court Exhibit 2 marked »r>*- \ y?,t : • i-ati^n.) 

(At 9:25 P.M., the jury returned tr> the jury room 
to continua to deliberate upon a verdict.) 

MR. THAU: Pardon me, your Honor. 

THE COURT: Mr. Thau? 


14 


MR. THAU: 


Yes. 
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such possession as there was in May could not be in further¬ 
ance of a conspiracy of which he was acquitted. 

As to the aiding and abetting, certainly since 
there was no evidence concerning any such aiding and abetting 
concerning that May possession that is out, and certainly no 

one here contends on his part there was any actual possession 
at Rye Town. 

THE COURT: The only comment I can make is that. j 
it should be a finding that Mr. Belanger or anybody else 
is guilty on count 2 and counsel urge me to review the 
evidence and to indicate I have made an incorrect ruling, I 
would do so and correct the situation at that time. 

MR. THAU: Thank you, your Honor. 

THE COURT: Gentlemen, I will be in chambers. 

I wanted to say it is my plan to let the jury go 
about 10 o'clock. j 

(At 9-50 P.M., in open court; jury present.) 

THE COURT: Mrs. Taxman, I understand the jury has 
reached a verdict, s that correct? j 

ffHE FORELADY: Yes. | 

THE COURT: I will ask the clerk M u I 

uue cierK to call your names 

and to receive the verdict. j 

* 

(Jury roll called; all present.) j 

THE CLERK: Madam torclady, has the jury reached a 

In 
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WE F0REIA2Y: Yes, we have. 

we CLERK: How do you find for Richard Belanger 
-ount 1? 


IKE F0RELA2Y! We find Richard Belanger guilty 
WE COURT: On count 1? 

WE FORELADY: On count 1. 

WE CLERK: And Richard Belanger on count 2? 
WE FORELADY: Guilty. 


WE CLERK: Nicholas Calabro on count 1? 
WE FORELADY: Not guilty. 

WE CLERK: Steven Smith on count 1? 

WE FORELADY: Not guilty. 

WE CLERK: Cary Stephan on count 1? 

WE FORELADY: Not guilty. 

WE CLERK: cary Stephan on count 2? 


TIIE F0RELAD7: Not guilty. 

WE CLERK: Paul Stephan on count 1? 
WE FORELADY: Not guilty. 

WE CLERK: Paul Stephan on count 2? 
WE FORELADY: Not guilty. 

WE CLERK: Robert vissa on count 1? 

WE FORELADY: Guilty. 


THE CLERK: 


:*'#»»ert Vissa 


on count 


2 ? 


SOUTHERN (« *. 
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TOE FORELADY: Guilty. 

TOE CLERK: Richard Wilner on count 1? 

TOE FORELAOY: Guilty. 

TOE CLERK: Richard Wilner on count 2? 

TOE FORELADY: Guilty. 

THE CLERK: Ladies and gentlemen of the jury, 
listen to your verdict as it stands recorded. 

You say you find the defendant Richard Belanger 
guilty on count 1 and count 2; you find Nicholas Calabro 
not guilty on count 1; you find Steven Smith not guilty on 
count 1? you find for Gary Stephan on count 1 not guilty, 
on count 2 not guilty? you find tor Paul Stephan on count 1 
not guilty, on count 2 not guilty; on Robert Vissa, on 
count 1 you find guilty, on count 2 you find guilty; on 
Robert Wilner on count 1 guilty, on count 2 guilty. And so 
say you all. 

TOE FORELADY: We do. 

MR. LA ROSSA: I ask that the jurors be individually 
polled, may it please the court. 

TOE COURT: All right. Please poll the jurors. 

TOE CLERK: Ladies and gentlemen of the jury, 

t 

listen to your verdict as it stands recorded. 

% 

THE COURT: I don't think you need to repeat it, 
simply ask each of the jurors if the verdict announced is 

l'/b 
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(Each juror, upon being asked, •• i fl ( hat yQur 
verdict?" answered in the affirmative.) 

TOE CCURT: Ladies and gentlemen, u a so i cmn 
moment. I want to express again my appreciation for 
the sense of responsibility with which you | Mvo discharged 
your duties. 

I don't for a moment under-estimate the difficulty 
of reaching the verdict that you have reached. j have to do 
the same job myself from time to time when i fry people 
without a jury. I again thank you tor the taithfulness 
with which you have served. I trust that you win leave this 
building believing that the American system of justice does 
its best, which is all that anybody can ask 

andwe come 

as close as possible to human truth. 

Thank you very much. You are discharged with the 
thanks o'z the cou/t. 

(Jury discharged.) 

(In the robing room; counsel present ) 

TOE CCXJRT: Mr. Hoffman, counsel whose clients 

have been acquitted are excused. Again. I 

y # A sa y it was nice to 

work with you and I am glad for you and Mr c- • 

• sn >ith and for 

me that we avoided some of those thornv ouptfi 

j 4^stions which you 

have posed. 

j •/ ‘, 

x • t 
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MR. HOFFMAN: Thank you. It has been a pleasure. 

(In open court.) 

THE COURT: Gentlemen, I think we have to set a 
sentencing date. 

Mr. Clerk, I think July is seven weeks from today. 
That will be July 12th, at 10 A.M. in room 2703. 

At least it is the 27th floor, I am not sure which of the 
two courtrooms I will be in. 

I wish to address Mr. Wilner and Mr. and 

Mr. Belanger. 

Gentlemen, I take it that the government will not 
object to continuing your present bail arrangements. Is 
that correct? 

MR. TRUEBNER: That is correct, your Honor, no 

objection. 

THE COURT: But you are responsible to appear before 

the Probation office of this court at the beginning of next 

week in accordance with arrangements to be made by counsel 

to commence the pre-sentence investigation and, of course, 

you are responsible to appear for sentence on July 12th 

at 10 o'clock in the morning. 

I don't expect you not to appear, but any failur 

to appear will constitute a separate crime which will be 

separately punishable and you should know that. 

MR. THAU: Thank you, your Honor. 

i/b 
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No. 73 CR 1102 


JUDGMENT AND PROBATION/COMMITMENT ORDER 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

- - 

UNITED STATES OF AMERICA, 

v. 

ROBERT WILNER, 

Defendant. 

---- x 

In the presence of the attorney for the government 
the defendant appeared in person on this date, 12-2-74, with 
counsel, James La Rossa. 

PLEA - NOT GUILTY 


There being a verdict of GUILTY. 

Defendant has been convicted as charged of the offense 
of distribution and possession with intent to distribute mari¬ 
huana and conspiracy so to do in violation of Title 21, Section 
846, 963, 841(a)(1)(b). 

The court asked whether defendant had anything to say 
why judgment should not be pronounced. Because no sufficient 
cause to the contrary was shown, or appeared to the court, 
the court adjudged the defendant guilty as charged and con¬ 
victed and ordered that: The defendant is hereby committed 








to the custody of the Attorney General or his authorized re¬ 
presentative for imprisonment for a period of ONE (1) y ear on 
count one but the execution of the sentence of imprisonment 
is suspended. The defendant is placed on probation for a 
period of THREE (3) years on count two. 

/s/ Morris E. Lasker _ 

UNITED STATES DISTRICT JUDGE 


I 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

...X 

UNITED STATES OF AMERICA, 

v. 

No. 73 CR 1102 

ROBERT WILNER, et al.. 

Defendants. 

...-.X 

SIR: 

PLEASE TAKE NOTICE that ROBERT WILNER hereby appeals to 
the united States Court of Appeals for the Second Circuit 
from a Judgment of Conviction entered against him by the Hon. 
Morris E. Lasker, United States District Judge for the Southern 
District of New York, on December 2nd, 1974, wherein the de¬ 
fendant was sentenced on Count one of the Indictment charging 
him with violation of Title 21, United States Code, Section 
846, to one year imprisonment, the execution of sentence sus¬ 
pended, and one year on Count two of the Indictment charging 
violation of Title 21, United States Code, Sections 812, 


iL 








841(a)(1) and 841(b)(1)(B), to a probationary tern, of three 
years. 

Dated: New York, New York 
December 2nd, 1974 

Yours, etc. 

LA ROSSA, SHARGEL & FISCHETTI 
Attorneys for Defendant 
ROBERT WILNER 
Office and P.0. Address 
522 Fifth Avenue 
New York, New York 10036 
687-4100 


By:_ 

TO: A Member of the Firm 

HON. PAUL J. CURRAN 
United States Attorney 
Southern District of New York 
United States Courthouse 
Foley Square 
New York, New York 

The defendant's home address is: 

53 Hawley Avenue 
Port Chester, New York 






■JQM 




m 




KM 


taut /> 


m 


















'UV£ 



c . , T *- ) 

service of t h ree ( 3) copies of the withi* 

is hereby admitted 

thi/ day of . • 

1 POP) i 


Attorney(s Y fo^ 
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